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COMMISSION ON MINORITIES IN THE JUDICIARY

The Commission on Minorities in the Judiciary (COM), a standing committee of the Arizo-
na Judicial Council (AJC), seeks to address disproportionate minority contact in the justice system;
enrich the diversity of the judiciary to reflect the communities it serves, while maintaining the high-
est level of qualifications; promote cultural competency in its judicial officers and employees; and
enhance communication with minority communities through education and collaboration with
public and private sector programs that aspire to similar purposes.

The work of COM is given direction by the Strategic Agenda for Arizona Courts and Arizona
Code of Judicial Administration (ACJA) § 1-107: Commission on Minorities.

CHRIS B. NAKAMURA

Chris was born in Honolulu, Hawaii, on November 28, 1964, and
passed away unexpectedly on May 10, 2002. A respected attorney, educator,
civic leader, friend, brother and son, Chris is deeply missed by all those he
touched with his wisdom, advice, wit, insight and passion.

Chris was born and raised in Honolulu, Hawaii, where his family has
resided for three generations. He received a B.S., cum lande, in Economics from
the University of Pennsylvania, The Wharton School of Economics, in 1986,
and a J.D. from The University of Pennsylvania in 1989.

After practicing law in Philadelphia for several years, Chris came to Tucson in 1992 and
began a distinguished local legal career. He initially joined the law firm of O’Connor, Cavanagh,
Anderson, Westover, Killingsworth & Beshears (later known as O’Connor, Cavanagh, Molloy,
Jones), and in 1998 joined in forming the business law firm Gibson, Nakamura & Decker, P.L.L.C.
In 1995, Chris began teaching part-time at the University of Arizona College of Law as Adjunct
Professor of Legal Analysis and Reasoning, and he continued in that position, as a favorite of the
students, until his death.

Chris will be remembered most, however, for his selfless volunteer commitment to his pro-
fession, the community, the arts, and to minorities of every race, sex, creed, and orientation. In 10
very short years as a resident of Tucson, Chris served as a member of the Arizona Supreme Court
Commission on Minorities, secretary of the Arizona State Bar Commission on Minorities and
Women in the Law, president of the Arizona Minority Bar Association, board member of the Ari-
zona Community Legal Assistance program, member of the Arizona Asian Bar Association, board
member of the Arizona Volunteer Lawyers for the Arts, and as an active participant and donor of
countless hours of volunteer time to those in need of free legal services in conjunction with the
Volunteers Lawyers Program of Southern Arizona.



PROGRAM CHAIRS AND MODERATORS

Honorable Roxanne K. Song Ong (Retired)
Chief Presiding Judge - Phoenix Municipal Court

Judge Roxanne K. Song Ong was appointed the Chief Presiding Judge of the Phoenix
Municipal Court in 2005 and served in that position until her retirement in 2014. She is recog-
nized as the first Asian woman lawyer and judge in the State of Arizona and is the first woman
and minority to be named as the City’s Chief Judge. She has served as a judge for Phoenix since
1991 and was appointed the Assistant Presiding Judge in 2000. Prior to that, she served as a judge
for the Scottsdale City Court from 1986-1991. Prior to judging, Judge Song Ong practiced in the
areas of criminal prosecution, defense, and immigration law. Offices Held: 2016 UA College of
Law Board of Visitors; 2016 Board Member of the ABA Center for Racial and Ethnic Diversity;
2014 President of the National Conference of Metropolitan Courts (NCMC); Chair of the Arizona
Supreme Court’s Commission on Minorities (COM); Chair of the Arizona Supreme Court Com-
mittee on Judicial Education and Training (COJET); Member Arizona Judicial Council (AJC);
Member Supreme Court Commission on Technology (COT); 2012 President of the Arizona
Foundation for Legal Services and Education; Board Member and faculty for the State Bar of Ari-
zona’s Leadership Institute; Faculty for the Arizona Supreme Court’s New Judge Orientation Pro-
gram and the Arizona Judicial College. Honors and Awards: 2016 UA Law College Public Ser-
vice Award; 2014 YWCA Tribute to Leadership Award for Public Service; 2013 Maricopa County
Bar Association’s Hall of Fame Inductee; 2013 Arizona Supreme Court Judge of the Year; 2013
Asian Pacific Community in Action Award; One of “48 Most Intriguing Women in Arizona 20127
by the Arizona Historical Society; 2010 recipient of the Arizona State Bar’s Judicial Award of Ex-
cellence; 2009 National Asian American Bar Association’s Trailblazer Award; One of “100 Out-
standing Women and Minorities for the State of Arizona 2000” by the State and County Bar Asso-
ciations; and, the 1999 Arizona Bar Foundation’s Attorney Law-Related Education Award.



Frankie Y. Jones
Bureau Chief Maricopa County Attorney's Office
Probation Violation Bureau

Frankie Jones graduated from Creighton University College of Arts and Sciences, with a
Bachelor of Arts in 1990 where she majored in Political Science and minored in business. In 1993
she earned her Juris Doctorate from Creighton University School of Law. In 1994 she was admit-
ted to the State Bar of Arizona.

From January 1998 to the present, she has been a deputy county attorney at the Maricopa
County Attorney's Office. She has worked in Preliminary Hearing, Trial, Charging and Special
Crimes bureaus. Since 2005, she has served as the bureau chief of the Probation Violation Bureau.
Prior to coming to the Maricopa County Attorney’s Office, she worked for Stender and Larkin
practicing immigration, family and criminal law and at the Arizona Department of Revenue practic-
ing tax law.

She currently serves as the Chairperson on the State Bar of Arizona Unauthorized Practice
of Law (UPL) Committee. She is a current member of Commission on Minorities in the Judiciary,
a standing committee of the Arizona Judicial Council (AJC), the Arizona Supreme Court Commit-
tee on Examinations, and currently serving on the Task Force on Lawyer Ethics, Professionalism,
and the Unauthorized Practice of Law. She is also a board member and secretary for the Arizona
Black Bar. She previously served on the State Bar of Arizona Conflict Case Committee and the
Peer Review Committee.
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THE FACES OF OUR JUDICIARY
March 31, 2017
1:30 - 2:30 p.m.

I. WELCOME AND INTRODUCTIONS

Honorable Roxanne K. Song Ong (Retired)
Chief Presiding Judge - Phoenix Municipal Court

Frankie Y. Jones

Burean Chief Maricopa County Attorney's Office
Probation Violation Burean

II. THE GAVEL GAP

Honorable Maurice Portley (Retired)
Judge, Arizona Court of Appeals, Division 1

Chair, Commission on Minorities in the Judiciary

III. FINAL REPORT OF THE 1ST BENCH DIVERSITY
PROJECT

Professor Paul Bennett
University of Arizona, James E. Rogers College of Law



FACULTY

Honorable Maurice Portley (Retired)
Judge, Arizona Court of Appeals

Judge Maurice Portley served as a state court judge for more than twenty-five years. He
was appointed to the Maricopa County Superior Court by Gov. Rose Mofford in February 1991,
and served in all the departments (civil, probate, criminal, juvenile and family), including serving as
the Presiding Judge of the Southeast Judicial District from 1992-1996, and the Presiding Judge of
the Maricopa County Juvenile Court from 1998-2001. Governor Janet Napolitano appointed him
to the Arizona Court of Appeals in April 2003, and he served until his retirement in August 31,
20160.

Judge Portley graduated from Arizona State University in 1975, cum lande, with a B.S. in
Political Science, and from the University of Michigan Law School in 1978, with a J.D., where,
amongst other activities, he published an article and was the Articles Editor for the Journal of Law
Reform. He then served as a Captain in the U.S. Army Judge Advocate General’s Corps from 1979
to 1984, moved to Phoenix and joined the law firm of Jennings, Strouss, & Salmon, where he be-
came a partner before being appointed to the bench.

Judge Portley is currently the Editor of the Journal of Juvenile and Family Court Judges, a publi-
cation of the National Council of Juvenile & Family Court Judges. He also tries to stay active in
community organizations, including A Stepping Stone Foundation, Arizona Foundation for Legal
Services & Education, Great Arizona Puppet Theater, the Phoenix College Community Orchestra,
and Valley Leadership.



Professor Paul Bennett
University of Arizona, James E. Rogers College of Law

Paul Bennett is a Clinical Professor of Law and the Director of Clinical Programs at the
University of Arizona, James E. Rogers College of Law. In addition to clinical legal education,
Professor Bennett regularly teaches courses in Professional Responsibility, Juvenile Law, and Law
and Humanities at the College of Law and has also taught Legal Ethics at the University of Wash-
ington and the University of San Diego. From 2004-20006, Professor Bennett was the Co-Chair of
the Arizona State Bar Task Force on Professionalism. He is currently a member of the Supreme
Court Commission on Minorities in the Judiciary and the Chair of the University Committee on
Ethics and Commitment at the U of A.

Professor Bennett joined the Arizona Law faculty in 1996 after teaching for several years at
Cornell Law School. He graduated from Bates College in Lewiston, Maine in 1973 and the Cornell
Law School in 1976. After receiving his law degree, he practiced with the Orleans Legal Aid Bu-
reau in Albion, NY and then with Chemung County Neighborhood Legal Services in Ithaca, NY.
From 1983 — 1988, he was an Assistant City Attorney in Ithaca, NY. From 1988 to 1993, he was a
partner in the law firm of Holmberg, Galbraith, Holmberg, Orkin and Bennett in Ithaca until he
began teaching full-time. Along with Professor Kenney Hegland, Bennett is the author of “A4
Short and Happy Guide to Being a Lawyer,” West Publishing. 2012.
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“FOR MOST INDIVIDUALS AND ORGANIZATIONS, STATE COURTS
ARE THE “LAW” FOR ALL EFFECTIVE PURPOSES.”

For most individuals and organizations, state courts are the
“law” for all effective purposes. State courts are America’s
courts. But, we know surprisingly little about who serves

on state courts—i.e., state judges—despite their central and
powerful role. This lack of information is especially significant
because judges’ backgrounds have important implications
for the work of courts. The characteristics of those who sit
in judgment can affect the internal workings of courts as
well as the external perception of courts and judges. The
background of judges can influence how they make decisions
and impact the public’s acceptance of those decisions. We
need to know more about state judges.

In order to address this serious shortcoming in our
understanding of America’s courts, we have constructed an
unprecedented database of state judicial biographies. Our
dataset—the State Bench Database—includes more than
10,000 current sitting judges on state courts of general
jurisdiction. Although state judges are public servants, little is
known about them. Unlike their counterparts on the federal
courts, much of the information is non-public, and in many
instances, not even collected in a systematic way.

Using the State Bench Database, we examine the gender,
racial, and ethnic composition of state courts. We then
compare the composition of state courts to the composition
of the general population in each state. We find that courts
are not representative of the people whom they serve—that
is, a gap exists between the bench and the citizens. We call
this gap the Gavel Gap.

This study’s principal findings are:

Women have entered law schools and the legal profession

in large numbers for the last forty years, but are
underrepresented on state courts. Women comprise roughly
one-half of the U.S. population and one-half of American law
students. But, less than one-third of state judges are women.
In some states, women are underrepresented on the bench
by a ratio of one woman on the bench for every four women
in the state. Not a single state has as many women judges as
it does men.

“ALTHOUGH STATE JUDGES ARE PUBLIC SERVANTS, LITTLE IS

KNOWN ABOUT THEM.”

e GAVEL , GAP | WHO SITS IN JUDGMENT ON STATE COURTS?



“WE FIND THAT COURTS ARE NOT REPRESENTATIVE OF THE
PEOPLE WHOM THEY SERVE—THAT IS, A GAP EXISTS BETWEEN

THE BENCH AND THE CITIZENS.”

People of color make up roughly four in ten people in the
country but fewer than two in ten judges; and, in sixteen states,
judges of color account for fewer than one in ten state judges.
The story of racial diversity in state courts is one of sharp
contrasts. In the five states with the best representation,
minorities are represented at roughly the same rate on state
courts as they are in the general population (and in a few
states, they are even better represented). But, in the five
states with the worst representation, minorities appear to be
nearly absent from the judiciary.

This study is based on the work of a team of independent
researchers at Vanderbilt University and the University of
Toronto. With support from the American Constitution
Society, the researchers collected and coded biographical
data on over 10,000 judges serving on state supreme courts,
state intermediate appellate courts, and state general

BUSINESS IN AMERICA.”

“STATE COURTS HANDLE MORE THAN 90

jurisdiction trial courts. A complete explanation of this
study’s methodology is below.

The findings from this study have several important
implications. First, they should inform the current method of
identifying and selecting judges. Second, they demonstrate
that we need a better process for developing a pipeline of
women and minorities to serve as judges.

Our courts must be representative in order to fulfill their
purposes. Our laws are premised in part on the idea that

our courts will be staffed by judges who can understand the
circumstances of the communities which they serve. Our judicial
system depends on the general public’s faith in its legitimacy.
Both of these foundational principles require a bench that is
representative of the people whom the courts serve.

% OF THE JUDICIAL

BACKGROUND

STATE COURTS AS AMERICA’S COURTS

The United States Supreme Court is undoubtedly the most
visible and well-known court in America. Its decisions,
including Brown v. Board of Education, Roe v. Wade, and
Obergefell v. Hodges, have had a tremendous impact on

the civil rights and liberties of all Americans. But the U.S.
Supreme Court’s reach is limited. The Supreme Court decides
fewer than 100 cases per year. Moreover, it addresses only
questions of federal law. While we often hear a person say
that she will take her case “all the way to the Supreme Court,”
the reality is that the justices decide few cases and only a
subset of legal issues. Accordingly, in nearly every case and
for any legal issue, when we think of judges making these
decisions in America, we are usually thinking of state judges.

Americans are primarily concerned with matters such
as finances, family, health, and safety. State courts have

e GAVEL , GAP | WHO SITS IN JUDGMENT ON STATE COURTS?

authority over these basic matters of daily life. If a tenant
refuses to pay rent and her landlord threatens to evict her,

a state court would hear the dispute. If divorced parents
fight over the custody of a child, a state court will resolve
the matter. If a car accident leaves a passenger badly injured,
the victim will likely go to state court to seek recovery. If

a suspect is arrested for assault, a state judge will hold the
arraignment and eventually preside over the trial (or more
likely take the plea bargain). The work of courts in America is
the work of state courts.

What cases do state courts hear?

State courts handle more than 90% of the judicial business
in America. According to the Court Statistics Project, a
joint effort of the National Center for State Courts and the
Conference of State Court Administrators, approximately
94 million cases were brought in American state trial courts
in 2013."In a single year, nearly one case was filed for every
three people in the United States. Roughly one billion cases
entered the state judicial system over the past decade.



“THE MOST SIGNIFICANT PART OF STATE COURT DOCKETS IS
COMPRISED OF CRIMINAL PROSECUTIONS AND CIVIL ACTIONS.”

State courts are open to the full range of disputes that
arise in this country. State judicial systems are courts of
“general jurisdiction” which means they can hear questions
of state and federal law. By contrast, federal courts are
courts of “limited” jurisdiction which means that they

can only hear subjects assigned to them by the U.S.
Constitution or federal statute.

The single largest category of state court cases is traffic
violations, making up more than half of the courts’ caseloads.
Traffic violations are in many ways minor matters, requiring
limited time and relatively few court resources. Nevertheless,
they can have meaningful implications for individuals who
face the possibility of fines and loss of their right to drive.
Family law and juvenile matters, both of which have obvious
and profound effects on those involved, make up the smallest
part of state court dockets. Traffic, domestic, and juvenile
cases are usually heard by specialized courts, which hear only
those types of cases.

The most significant part of state court dockets is comprised
of criminal prosecutions and civil actions. Together, civil and
criminal cases account for nearly all non-traffic cases in state
court. Civil and criminal litigation also are more likely to have
effects beyond the parties to the case. Judicial decisions

in civil and criminal cases interpret law, create precedent,
and even make law. Civil lawsuits involve the distribution of
resources and recognition of rights that can have both direct
and indirect effects throughout the economy and society.
Criminal prosecutions bring the power of the state to bear on
individuals, acknowledge serious harms suffered by victims,
punish wrongdoers, and deter future criminal behavior.

Figure 1. Total Incoming Cases in State Courts, 2013
(Court Statistics Project, National Center for State Courts)

Final judicial
authority
on state law

Criminal
21% /—Family 6%

Juvenile 1%
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Hears most appeals
from trial courts
(may be specialized)

Trial courts
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How do state courts handle their cases?

Each state judicial system is unique, yet certain patterns
emerge. All states have a trial level and at least one appellate
level. Trial courts include any court that handles cases when
they are first filed. An appellate court reviews decisions of
lower courts. Forty-five states have more than one type of
trial court (a “divided” trial court structure): a trial court of
general jurisdiction and one or more trial courts of limited
jurisdiction. Specialized entry-level courts include family
courts, juvenile courts, municipal courts, small claims courts,
traffic courts, and other courts whose authority is similarly
limited to a defined, narrow subject area. In those states, trial
courts of general jurisdiction handle civil lawsuits (usually
above a minimum-dollar amount threshold) and criminal
prosecutions for felonies or other serious crimes. Five states
use a single (or “unified”) trial court to handle all matters,
although unified court systems may handle the work through
divisional sittings, which hear particular types of claims.

State judicial systems handle review of lower courts in a
number of ways. Two general features are common. First,
every state has at least one appellate court of last resort—the
final word on state law—which we will call a “supreme court”
for ease of reference. Two states—Oklahoma and Texas—have
two such courts, one for civil appeals and one for criminal
appeals. Second, 42 states, like the federal courts, have

an intermediate appellate court situated between general
jurisdiction trial courts and the high court(s). An intermediate
appellate court enables the state supreme court to hear
fewer cases and to choose which cases to review.

Figure 2. State Court Structures

SUPREME COURT(S)
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NONE (10)
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STATE JUDGES AS AMERICA’S JUDGES

State trial and appellate judges do the work of America’s
courts. Thus, it is important to understand the process by
which states choose the people who will resolve disputes,
enforce law, and make law on our behalf. Any process of
selection will inevitably have an impact on who is selected.
Each state has a distinct selection process for its judicial
system. By focusing on the most salient features of those
selection systems, however, the states can be grouped into
helpful categories.

A state judge may first gain a seat through election
(nonpartisan or partisan), appointment by an elected branch
(governor and/or legislature), or recommendation by a merit
commission. Most states (43) and the District of Columbia
use the same method for selecting trial judges and appellate
judges. All but two states use the same method for all

Figure 3. Selection Method By Court Level

appellate judges. The majority of states use elections to staff
their trial courts. By contrast, the majority of state appellate
courts are filled using some type of appointment process,
which can involve a merit commission controlling the slate
of nominees or allow the appointing body (either or both
elected branches) to select anyone whom they choose.

As reflected in the maps, the American heartland favors
choosing judges through a merit process, while the North and
the South generally favor election, either partisan or non-
partisan.? The Northeast and the West lack a clear pattern of
selection. The key distinction between merit selection and
election is citizen participation. The merit process usually
requires that the governor, with or without consent of a
legislature, pick from a panel of nominees. Election may
require party nomination before a vote in a general election.

Elected
Branches

Merit

TRIAL COURT INTERMEDIATE

APPELLATE COURTS
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Figure 3. Selection Method By Court Level
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“MORE THAN HALF OF STATE TRIAL JUDGES AND STATE
APPELLATE JUDGES ARE WHITE MEN ACCORDING TO
THE STATE BENCH DATABASE FIGURES.”

RESULTS

State courts are America’s courts. State judges are powerful
public officials. But, we know surprisingly little about the men
and women who serve as state judges. Few states release
detailed biographical information about their judges. Existing
non-government sources generally rely on incomplete or
unreliable information. We seek to remedy this shortcoming
through the construction of the State Bench Database.

We collected biographical data for every judge sitting on
a state appellate court or a state trial court of general
jurisdiction as of December 2014. When constructing

our dataset, we used only sources that had the hallmarks
of credibility and reliability. The sources included state
government webpages, press releases, and printed
directories; professional association, practitioner, and
university publications; academic journals; newspapers;
judges’ official campaign websites; judicial directories; and
confidential telephone interviews with judges and lawyers.

Figure 6. Race & Gender on
State Trial Courts

Women of
Color 8%

Women of
Color 8%

| |

Men of Color Men of Color
9% 12%
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Figure 7. Race & Gender on
State Appellate Courts

A note about our calculation on the numbers of women and
minorities on the bench. First, our figures are estimates. We
are not directly observing these characteristics of the judges
but rather collecting it from secondary sources. Second,
even after exhausting available sources, we are missing race
and ethnicity data on roughly five percent of the judges. We
were able to identify gender for nearly all of the judges in the
database. Our estimates are based on available data. Third,
the database includes only judges who were listed as serving
on the court in December 2014. If a state experienced
significant turnover in its composition of judges in the
interim, our figures may contrast with the state’s current
judicial composition.

More than half of state trial judges and state appellate
judges are white men according to the State Bench Database
figures. We compare our estimates to the U.S. Census
Bureau estimates of the representation of all four groups

in the U.S. population in 2014.2 Women of color are the

most underrepresented group (only 40% of their relative
numbers in the general population) while white men are
overrepresented (nearly double their relative numbers).

Figure 8. Race & Gender in
the United States

Women
of Color
20%

White
Women
31%




REPRESENTATIVENESS OF STATE
JUDICIARIES

For every state, we calculated the gap between the
representation of women or minorities on the bench and the
representation of each group in the general population. A
truly representative judiciary would have the same ratio of
women and minorities on the bench as it does in the general
population. The Gavel Gap is how much the state falls short of
that forecast.

We calculate the Gavel Gap by dividing the difference between
the proportion of women and/or minorities on the bench

and women and/or minorities in the general population by

the proportion of women and/or minorities in the general
population. The formula for the Gender Gavel Gap is ((fraction
of judges who are women - fraction of general population
who are women) + fraction of general population who are
women). Thus, if half of a state’s judges were women and half
of its general population were women, the state would have no

Figure 9. Gender Representativeness of State Courts

"
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Number of States
o

The very low gender representativeness scores demonstrate
that the steady gender balance in law schools has yet to
translate to equality on state courts. Women have been
attending law school in large numbers for the past forty
years. In 1985, the percentage of first year law students

who were women crossed the 40% threshold and has been
around 50% since 1996. Nevertheless, not a single state has
women on the bench in the numbers commensurate with their
representation in the general population. In most states, men
are overrepresented by a factor of two to one. That is, for
nearly half of the states, women comprise fewer than one-
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gap ((.50-.50)/.50=0). If ten percent of a state’s judges were
women and half of its general population were women, the
state would have a gap of -.80 ((.10-.50)/.50=-.80). That is, the
state has 80% fewer women on the bench than we would have
predicted based on its general population. Stated differently,
the state has only 20% of the number of women on the bench
as we would expect.

The representativeness score is a positive presentation

of where a state stands on achieving the proportion of
women and/or minorities on the bench as it has in its
general population. We rank each state based on the level of
representation that it appears to have achieved based on the
State Bench Database estimates.

We grade a state as follows:

- Alif the state is close to parity (at least 90%),

. B for states that have achieved 80 to 89%,

« C for states that have achieved 70 to 79%,

. D for states that have achieved 60 to 69%, and
- F for states that are below 60%.

“THE VERY LOW GENDER

REPRESENTATIVENESS SCORES
DEMONSTRATE THAT THE
STEADY GENDER BALANGE IN
LAW SCHOOLS HAS YET T0
TRANSLATE TO EQUALITY ON
STATE COURTS.”

half of the forecasted number of state judges. For example,
Mississippi has a majority female population, but less than 18%
of its state judges are women. Gender representativeness
scores for individual states are reported in our Appendix.
New England states generally exhibited higher proportional
representation than elsewhere, although individual states in
other regions - e.g., Nevada, where women comprise 50% of
the general population and 41% of state judges, and Oregon,
where women comprise 51% of the general population and
447% of state judges - ranked relatively high.



“NOT A SINGLE STATE HAS WOMEN ON THE BENCH IN THE
NUMBERS COMMENSURATE WITH THEIR REPRESENTATION

IN THE GENERAL POPULATION.”

The general representativeness of state courts is reflected in
an overall Gavel Gap index which considers the representation
of both women and minorities on state courts. Two small
jurisdictions—Hawaii (ranked 1st) and the District of Columbia
(2nd)—lead the group. Twenty-six states earn failing scores.

The racial and ethnic representativeness of state courts data
reveals a flatter distribution for ethnic representation on
state courts. In a near majority of states (24), minority judges
fell below 50% of proportional representation of the general
population. Many of the states which fared poorly on the
gender score also performed poorly on ethnic representation.
For example, Oklahoma ranked 41st out of 51 on the gender
score (with 50% female population but only 21% women
judges), and 46th out of 51 on the race and ethnic minority
representation score (with 33% minority population but only

&
“IN A NEAR MAJORITY OF STATES (24), MINORITY JUDGES FELL
BELOW 50% OF PROPORTIONAL REPRESENTATION OF THE

GENERAL POPULATION.”

Figure 10. Racial and Ethnic Figure 11. Overall Representativeness
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“REGIONS VARY DRAMATICALLY IN THE RACIAL AND ETHNIC
COMPOSITION OF THEIR COURTS BUT NOT IN THE GENDER

COMPOSITION OF THEIR COURTS.”

REGIONAL VARIATION

We can better understand the gap between who lives in

the United States and who sits in judgment by focusing on
different regions of the country. The U.S. Census divides
the country into four regions: Northeast, Midwest, South,
and West. We use those regions as they allow comparison to
other data collected on a regional basis.

Regions vary dramatically in the racial and ethnic
composition of their courts but not in the gender
composition of their courts. The estimated percentage of
women on state courts is relatively constant across the four

Figure 12. United States Census Geographic Regions
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regions: only two percentage points above or below a mean
of 30% of state judges are women. We find only a weak
regional effect, after controlling for general population,
where the Northeast is less likely than other regions to select
women judges.

We find stronger regional effects for race and ethnicity

of judges. The South and the West, which have higher
numbers of racial and ethnic minorities than the Northeast
and Midwest, do not have comparably higher numbers of
minority judges. In fact, white, non-Hispanics in the general
population outnumber white, non-Hispanic judges by about
two to one.

West
Northeast
South

Midwest
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Figure 13. Women as a Percentage of the General Population and of of State Courts by Census Region
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Figure 14. Racial and Ethnic Minorities as a Percentage of the General
Population and of State Courts by Census Region
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“STATE TRIAL JUDGES HAVE A GREAT DEAL OF AUTHORITY AND
DISCRETION OVER CRIMINAL PROSECUTIONS.”

CRIMINAL JUSTICE AND RACE

State trial judges have a great deal of authority and discretion
over criminal prosecutions. State appellate courts review only
a fraction of criminal convictions, and much of that oversight
is limited by design and by necessity. Legal doctrines which
govern evidentiary, procedural, and substantive rulings
require or result in substantial deference to trial judges by
using standards of review such as clearly erroneous and

abuse of discretion and by limiting reversal to errors which
were likely to affect the outcome. Trial judges play central
roles in both plea bargaining and sentencing; however, plea
bargaining and sentencing are subject to little appellate
oversight. Finally, appellate courts lack the capacity to review
the large numbers of criminal rulings made by trial judges on a

DEFENDANTS

African
American
447

Hispanic/
Latino
247
Other

2%
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daily basis. Thus, even if appellate courts could closely audit a
criminal conviction, they are highly likely to affirm it.

Trial judges are the ultimate authority for almost all criminal
defendants. And, those defendants are disproportionately
minorities. The Bureau of Justice Statistics estimated that in
2009 in the 75 largest counties, nearly half (44%) of felony
defendants were non-Hispanic African Americans and nearly
one-quarter (24%) were Hispanic/Latino.* We estimate

that more than three-quarters of trial judges are white. As
recently as May 2016, the U.S. Supreme Court has found
unconstitutional jury-selection practices that produce an all-
white jury.® Yet, the reality is that minority defendants face a
nearly all-white trial bench in many states.

TRIAL JUDGES

African Hispanic/

American Latino
7%
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CONCLUSION

President Barack Obama has emphasized the diversity of his communities they serve, there is greater confidence in our
appointments to the federal judiciary, including landmark justice system overall.”® We find that state courts do not look
appointments of people of color and LGBT people. As like the communities they serve, which has ramifications for
Christopher Kang, who was in charge of the judicial nomination the functioning of our judicial system and the rule of law. Our
process for President Obama, explained “when the men and findings are particularly important given the vital role state courts
women who deliver justice look more like the play in our democracy, in our economy, and in our daily lives.
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APPENDIX

TEBLE RA-1. State Trial Court Structure

Single Set of Trial Courts (Unified) California, District of Columbia, lllinois, Maine,
Minnesota, Vermont

General and Specialized Trial Courts (Divided) Alabama, Alaska, Arizona, Arkansas, Colorado,
Connecticut, Delaware, Florida, Georgia, Hawaii,
Idaho, Indiana, lowa, Kansas, Kentucky, Louisiana,
Maryland, Massachusetts, Michigan, Mississippi,
Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Utah, Virginia, Washington,
West Virginia, Wisconsin, Wyoming

TRBLE R-2. Appellate Court Structure

Two Supreme Courts Oklahoma, Texas
Two Intermediate Appellate Courts Alabama, Tennessee
No intermediate appellate court Delaware, District of Columbia, Maine, Montana, New

Hampshire, Rhode Island, South Dakota, Vermont,
West Virginia, Wyoming
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TRABLE A-3. Method of Selection of Trial Judges

One (or both) elected branches select Delaware, District of Columbia, Maine, Massachusetts,
(gubernatorial appointment with legislative New Jersey, Virginia
confirmation or legislative appointment)

Merit selection (typically a merit commission Alaska, Arizona* Colorado, Connecticut, Hawaii, lowa,
nominates a panel of judges from which the Kansas*, Missouri*, Nebraska, New Hampshire, New
Governor and/or the legislature selects one) Mexico, Oklahoma, Rhode Island, South Carolina,

Utah, Vermont, Wyoming

Nonpartisan election Arkansas, California, Florida, Georgia, Idaho,
Kentucky, Maryland, Michigan, Minnesota, Mississippi,
Montana, Nevada, North Carolina, North Dakota,
Ohio, Oregon, South Dakota, Washington, West
Virginia, Wisconsin

Partisan election Alabama, lllinois, Indiana, Louisiana, New York,
Pennsylvania, Tennessee, Texas

*These states are categorized as merit selection, but elect a minority of their judges (Arizona: non-partisan
elections in counties with a general population less than 250,000; Kansas: partisan elections in counties
which have not approved merit; Missouri: smaller, non-urban circuits use partisan elections).

Bolded states choose trial judges using a different method than used for appellate judges.

All categories are based on formal method of initial selection. States vary on how they handle vacancies that
occur before a sitting judge completes her term.
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TRBLE A-4. Method of Selection of Intermediate Appellate Judges*

One (or both) elected branches select Massachusetts, New Jersey, New York,” Virginia

Merit selection Alaska, Arizona, California, Colorado, Connecticut,
Florida, Hawaii, Indiana, lowa, Kansas, Maryland,
Missouri, Nebraska, New Mexico, Oklahoma, South
Carolina, Tennessee** Utah

Nonpartisan election Arkansas, Georgia, ldaho, Kentucky, Michigan,
Minnesota, Mississippi, Nevada, North Carolina, Ohio,
Oregon, Washington, Wisconsin

Partisan election Alabama, lllinois, Louisiana, Pennsylvania, Texas

No intermediate appellate court Delaware, District of Columbia, Maine, Montana, New
Hampshire, Rhode Island, South Dakota, Vermont,
West Virginia, Wyoming

*North Dakota’s intermediate appellate court does not have permanent judges. The state supreme court
selects three active or retired judges (or attorneys) to serve on the intermediate appellate court for a term
not to exceed one year.

**Tennessee changed its method of appellate judge selection in January 2015 from merit selection (a
nominating commission submitted a list of three nominees to the governor who picked one) to elected
branch selection (gubernatorial nomination with legislative confirmation). None of the judges in the State
Bench Database were selected under the new method.

Bolded states choose intermediate appellate judges by a different method than they use for supreme court
judges.

All categories are based on formal method of initial selection. States vary on how they handle vacancies that
occur during a judicial term.
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TABLE A-3. Method of Selection of Supreme Court Judges

One (or both) elected branches select Delaware, District of Columbia, Maine, Massachusetts,
New Jersey, Virginia

Merit selection Alaska, Arizona, California, Colorado, Connecticut,
Florida, Hawaii, Indiana, lowa, Kansas, Maryland,
Missouri, Nebraska, New Hampshire, New Mexico,
New York, Oklahoma, Rhode Island, South Carolina,
South Dakota, Tennessee*, Utah, Vermont, Wyoming

Nonpartisan election Arkansas, Georgia, I[daho, Kentucky, Michigan,
Minnesota, Mississippi, Montana, Nevada, North
Carolina, North Dakota, Ohio, Oregon, Washington,
West Virginia, Wisconsin

Partisan election Alabama, lllinois, Louisiana, Pennsylvania, Texas

* Tennessee changed its method of appellate judge selection in January 2015 from merit selection (a
nominating commission submitted a list of three nominees to the governor who picked one) to elected
branch selection (gubernatorial nomination with legislative confirmation). None of the judges in the State
Bench Database were selected under the new method.

All categories are based on formal method of initial selection. States vary on how they handle vacancies that
occur before a sitting judge completes her term.
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TEBLE A-6. Gender Breakdown of All State Courts (2014)

_ Percentage Male Percentage Female Total Number

State Appellate Judges .6659
State Trial Judges 7041
All State Court Judges .6978
U.S. Population 4927

3341 1,688

.2959 8,607

.3022 10,295

5073 321,000,000

TRBLE A-7. Race/ Ethnicity Breakdown of All State Courts (2014)

Percentage
White Non-
Hispanic
State Appellate Judges .8270
State Trial Judges 7990
All State Court Judges .8036
U.S. Population 6172

Percentage Percentage Percentage
African- Hispanic Other Race
American

.0794 .0515 .0421
.0708 .0550 .0753
.0722 .0544 .0698
1238 1766 .0824

TABLE A-8. Race and Gender Breakdown of All State Courts (2014)

Percentage
White Men

State Appellate Judges .5705
State Trial Judges .5804
All State Court Judges .5787
U.S. Population .3041

Percentage Percentage Percentage

Men of Color White Women Women of
Color

.0954 .2565 .0776

1237 .2186 .0773

1191 .2249 .0773

.1886 3131 1942
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TABLE A-9. Population by Census Regions in the United States®

REGION Population Percentage

States in region of U.S.
Population

NORTHEAST 56,283,891 17.5%

Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Vermont

MIDWEST 67,907,403 21.1%
llinois, Indiana, lowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North
Dakota, Ohio, South Dakota, Wisconsin

SOUTH 121,182,847 37.7%
Alabama, Arkansas, Delaware, District of Columbia, Florida, Georgia,

Kentucky, Louisiana, Maryland, Mississippi, North Carolina, Oklahoma, South

Carolina, Tennessee, Texas, Virginia, West Virginia

WEST 76,044,679 23.7%
Arizona, Alaska, California, Colorado, Hawaii, Idaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington, Wyoming

TRBLE A-10. Estimated Gender Breakdown of State Court Judges By

Region

Female Judges as a Women as Percentage of Gavel Gap
Percentage of All Judges Population

Northeast 3192 5129 -0.3777
Midwest .2825 5071 -0.4429
South .2809 .5097 -0.4489

West .3293 .5016
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TRABLE A-11. Estimated Race and Ethnicity Breakdown of State

Court Judges By Region

Judges of Color as a Percentage People of Color as Percentage Gavel Gap
of All Judges of Population

Northeast 1974 .3318
Midwest 1376 2331
South 2112 4169
West .2296 4873

TRBLE A-12. Estimated Gender Representativeness Rank of State
Courts

Female Judges as a Women as a Represent-

Percentage of All Percentage of State ativeness

State Judges Population Rank
Alabama 0.2179 0.5154 37
Alaska 0.2200 0.4743 32
Arizona 0.3141 0.5033 16
Arkansas 0.2407 0.5087 30
California 0.3257 0.5034 13
Colorado 0.3000 0.4975 22
Connecticut 0.3056 0.5122 24
Delaware 0.2500 0.5162 28
District of 0.4308 0.5256 3
Columbia
Florida 0.3124 0.5112 21
Georgia 0.2297 0.5121 m 34
Hawaii 0.3590 0.4941 8
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TRABLE R-12. Estimated Gender Representativeness Rank of State

Courts

Female Judges as a Women as a Represent-

Percentage of All Percentage of State ativeness

State Judges Population Rank
Idaho 0.1698 0.4992 50
lllinois 0.3050 0.5093 23
Indiana 0.2093 0.5074 40
lowa 0.2362 0.5034 31
Kansas 0.1818 0.5016 47
Kentucky 0.2778 0.5076 26
Louisiana 0.2883 0.5109 25
Maine 0.3182 0.5104 18
Maryland 0.3966 0.5154 6
Massachusetts 0.3704 0.5151 9
Michigan 0.3307 0.5087 12
Minnesota 0.3946 0.5030 5
Mississippi 0.1765 0.5142 49
Missouri 0.2414 0.5095 29
Montana 0.2449 0.4977 27
Nebraska 0.2239 0.5021 m 35
Nevada 0.4138 0.4974 2
New Hampshire 0.3333 0.5060 n
New Jersey 0.3199 0.5120 15
New Mexico 0.4078 0.5047 m 4
New York 0.3219 0.5148 14
North Carolina 0.2155 0.5128 38
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TRABLE R-12. Estimated Gender Representativeness Rank of State

Courts

Female Judges as a Women as a Represent-
Percentage of All Percentage of State ativeness
State Judges Population Rank
North Dakota 0.2157 0.4875 36
Ohio 0.3149 0.5105 19
Oklahoma 0.2065 0.5049 41
Oregon 0.4432 0.5053 1
Pennsylvania 0.3145 0.5109 20
Rhode Island 0.3214 0.5154 17
South Carolina 0.2131 0.5138 m 39
South Dakota 0.1957 0.4968 44
Tennessee 0.2037 0.5126 43
Texas 0.3476 0.5036 10
Utah 0.1733 0.4972 48
Vermont 0.2308 0.5071 33
Virginia 0.1895 0.5082 46
Washington 0.3791 0.5001 7
West Virginia 0.1127 0.5061 51
Wisconsin 0.2008 0.5033 m 42
Wyoming 0.1923 0.4898 45

*The Gender Gavel Gap reflects how closely the estimated percentage of women on the state bench matches
the predicted percentage. We predict that each state will have the same percentage of women on the state
bench as it has women in its general population. The Gavel Gap is the difference between the predicted
percentage and the estimated percentage.
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TRBLE R-13. Estimated Race and Ethnicity Representativeness Rank

of State Courts

Judges of Color as People of Colorasa Mer\CRetT 5 Represent-

a Percentage of All Percentage of State ativeness

State Judges Population Rank
Alabama 0.1987 0.3381 21
Alaska 0.0200 0.3806 47
Arizona 0.3194 0.4379 12
Arkansas 0.1204 0.2661 32
California 0.2632 0.6155 33
Colorado 0.1100 0.3101 39
Connecticut 0.2698 0.3118 7
Delaware 0.1071 0.3631 43
District of 0.5385 0.6416 8
Columbia
Florida 0.1790 0.4419 m 35
Georgia 0.1532 0.4566 41
Hawaii 0.7949 0.7703 4
o o2 o9 '
lllinois 0.2683 0.3771 13
Indiana 0.1163 0.1970 20
lowa 0.0630 0.1290 m 28
Kansas 0.1080 0.2324 m 30
Kentucky 0.0926 0.1463 16
Louisiana 0.2774 0.4067 15
Maine 0.0000 0.0624 48
Maryland 0.3240 0.4738 14
Massachusetts 0.1481 0.2572 23
Michigan 0.1518 0.2419 17
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TRBLE R-13. Estimated Race and Ethnicity Representativeness Rank

of State Courts

Judges of Color as People of Colorasa Mer\CRetT 5 Represent-

a Percentage of All Percentage of State ativeness

State Judges Population Rank
Minnesota 0.1472 0.1856 9
Mississippi 0.2647 0.4274 18
Missouri 0.1092 0.1988 25
Montana 0.2041 0.1327 1
Nebraska 0.1791 0.1951 6
Nevada 0.1954 0.4850 36
New Hampshire 0.0000 0.0872 39
New Jersey 0.2343 0.4315 27
New Mexico 0.3689 0.6109 19
New York 0.2414 0.4347 24
North Carolina 0.2069 0.3591 22
North Dakota 0.0000 0.1340 50
Ohio 0.0938 0.1989 29
Oklahoma 0.0761 0.3298 46
Oregon 0.0973 0.2296 34
Pennsylvania 0.1215 0.2212 26
Rhode Island 0.0714 0.2546 44
South Carolina 0.1148 0.3615 42
South Dakota 0.2391 0.1696 2
Tennessee 0.0926 0.2536 38
Texas 0.2568 0.5647 m 31
Utah 0.0800 0.2066 37
Vermont 0.0000 0.0647 51
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TRBLE R-13. Estimated Race and Ethnicity Representativeness Rank

of State Courts

Judges of Color as
a Percentage of All

People of Color as a
Percentage of State

State Judges Population
Virginia 0.2876 0.3686
Washington 0.0995 0.2961
West Virginia 0.0845 0.0751
Wisconsin 0.0492 0.1779
Wyoming 0.1538 0.1590

Gavel Gap*

-0.2198

-0.6639

0.1259

-0.7232

-0.0323

Represent-
ativeness
Rank

10

40

3

45

5

*The Race and Ethnicity Gavel Gap reflects how closely the estimated percentage of racial and ethnic
minorities on the state bench matches the predicted percentage. We predict that each state will have the
same percentage of racial and ethnicity minorities on the state bench as it has racial and ethnic minorities in
its general population. The Gavel Gap is the difference between the predicted percentage and the estimated

percentage.

TRBLE R-14. Combined Race and Ethnicity Representativeness Rank

of State Courts

State Women or Women or
Minorities as a Minorities as a
Percentage of State =~ Percentage of State
Judges Population

Alabama 36% 68%

Alaska 24% 67%

Arizona 547% 73%

Arkansas 33% 64%

California 49% 81%

Colorado 37% 67%

Connecticut 46% 65%

Delaware 29% 70%

District of 72% 84%

Columbia

e GAVEL , GAP | WHO SITS IN JUDGMENT ON STATE COURTS?

OVERALL Gavel
Gap*

-47%

-647%

-26%

-48%

-39%

-45%

-29%

-59%

-14%

Represent-
ativeness
Rank

32

50

6

34

23

30

9

43

25



TABLE A-14. Combined Race and Ethnicity Representativeness Rank

of State Courts

State Women or Women or OVERALL Gavel Represent-
Minorities as a Minorities as a Gap* ativeness
Percentage of State  Percentage of State Rank
Judges Population
Florida 40% 73% 29
Georgia 32% 74% 40
Hawaii 85% 88% 1
Idaho 28% 60% 38
lllinois 47% 69% 12
Indiana 32% 61% 33
lowa 29% 57% 36
Kansas 27% 62% 42
Kentucky 35% 58% 25
Louisiana 45% 7% 17
Maine 32% 54% 26
Maryland 55% 74% 7
Massachusetts 447 647% "
Michigan 41% 62% 15
Minnesota 47% 607% 5
Mississippi 34% 72% 39
Missouri 31% 61% 35
Montana 41% 57% 8
Nebraska 36% 61% 27
Nevada 52% 74% 10
New Hampshire 33% 55% 24
New Jersey 45% 72% 18
New Mexico 63% 80% 4
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TABLE A-14. Combined Race and Ethnicity Representativeness Rank

of State Courts

State

New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

Women or
Minorities as a
Percentage of State
Judges

46%
34%
22%
36%
27%

50%
39%
39%
28%
39%
26%
48%
21%

23%
42%
447
20%
24%

31%

Women or
Minorities as a
Percentage of State
Population

72%
69%
59%
607%
67%
63%
61%

63%
70%
60%
64%
79%
62%
54%
697%
667%
54%
59%

58%
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OVERALL Gavel
Gap*

-37%

-52%

-64%

-41%

-60%

-21%

-37%

-38%

-60%

-34%

-60%

-39%

-66%

-57%

-39%

-33%

-647%

-59%

-47%

Represent-
ativeness
Rank
16
37
48
28
46

3

19
20
47
14
45
22

51

41

21

13
49
44

31

21
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Final Report of the 15t Bench Diversity Project

The public's trust and confidence in the justice system is enhanced when
they see that the judges deciding their cases resembles the vast racial,
ethnic, and cultural groups that make up American society. Likewise, a
diverse judicial branch expands an individual judge's perspective in
making decisions that impact a diverse population.®

Introduction

The 15t Bench Diversity Project was joint effort of the Arizona Supreme Court
Commission on Minorities in the Judiciary and the Administrative Offices of the Courts.
The Commission is a standing committee of the Arizona Judicial Council. One of the
mandates of the Commission on Minorities is to “enrich the diversity of the judiciary to
reflect the communities it serves.” In order to move forward with that goal, the
Commission determined that, as a starting point, it needed more comprehensive data to
assess the current status of the Arizona judiciary in terms of reflecting the rich diversity
of our state’s population.

As the project began, it quickly became clear that comprehensive data about judicial
diversity of our state courts (or any state court) was not readily available or collected in
a systematized fashion. The lack of comprehensive data is certainly not unique to
Arizona.

Although state judges are public servants, little is known about them. Unlike their
counterparts on the federal courts, much of the information is non-public, and in
many instances, not even collected in a systematic way...

This lack of information is especially significant because judges’ backgrounds
have important implications for the work of courts. The characteristics of those
who sit in judgment can affect the internal workings of courts as well as the
external perception of courts and judges. The background of judges can
influence how they make decisions and impact the public’s acceptance of those
decisions. We need to know more about state judges.?

Nor was the lack of easily accessible data that surprising. The Arizona judiciary covers
a wide spectrum of courts whose judicial officers are selected in a variety of ways. At
the community level, we have Municipal Courts and Justice Courts. The administration

1 American Bar Association Standing Committee on Diversity in the Judiciary
2 George, Tracy E. and Yoon, Albert H., The Gavel Gap: Who Sits in Judgment on State Courts, American
Constitutional Society, 2016



of those courts varies from jurisdiction to jurisdiction. Depending on the particular
community, some judicial officers are elected; others are appointed. All Justices of the
Peace are elected. All municipal judges are appointed except Yuma City which elects
its judge. In some local courts, the selection of judicial officers requires consideration
of diversity. In others, consideration of diversity is prohibited.

The Superior Court is Arizona’s trial court of general jurisdiction. Cases are presided
over by Superior Court Judges and Superior Court Commissioners. Superior Court
Judges in Maricopa, Pima and Pinal Counties are appointed by what we call “merit
selection.” In those counties, the Governor appoints Superior Court Judges from a list
provided by a Judicial Nominating Commission.® Judges in the remaining counties are
elected by direct vote of the people. Commissioners, who also serve as trial judges, are
selected locally by the Presiding Judge of that county.

Judges in Appellate Courts are appointed by the Governor from a list provided by a
Judicial Nominating Commission. These Courts include the Arizona Court of Appeals
Division | and Division Il as well as the Arizona Supreme Court.

The Project decided that the best way of gathering comprehensive data was a direct
survey of the judges themselves. That way the Project could gather standardized and
reliable information relating directly to the Project’'s needs. The Project was also able to
ask for information not otherwise be available from public sources.

The Supreme Court Administrative Office of the Court (AOC) was extremely cooperative
and agreed to help create and administer the survey. The survey was designed to be a
snapshot of the diversity of the Arizona Judiciary. The survey also looked for some
correlations that might be useful for future Commission or AOC needs.

As with any snapshot, the survey has its limitations. The membership of Arizona’s
judiciary is not static. Judges enter and judges leave the judicial system over the
course of any given year for a variety of reasons — term expiration, retirement,
promotion, and creation of new positions. Thus, the survey represents the diversity of
the judiciary at a given point in time only. As would be expected, some data has
changed since the survey was taken.*

As far as we know, this survey began the first comprehensive look at the Arizona
Judiciary for diversity purposes. It may well be the first such look for any state court

3 Judges appointed by the Governor serve fixed terms. Judges are later subject to a retention election. Ina
retention election judges face a straight up or down “yes”/”no” vote. There are opposing candidates. Article VI,
Section 42 Arizona Constitution.

4 See, e.g. FN 20 below.



system.®> The ten question survey was designed by University of Arizona law students®
with the help of Commission members Paul Bennett, John Vivian and Hon. Penny
Willrich. The survey was revised and administered by the Administrative Offices of the
Courts under the supervision of Deputy Director and Commission member Mike
Baumstark and with the help of Court Services Specialist Susan Pickard. Chief Justice
Bales approved the survey and encouraged judges to complete it.

The survey was sent by email to all judges of record in the State of Arizona at the end of
August, 2015. AOC collected and collated responses to ensure anonymity. AOC
received 412 valid responses out of 506 verified emails for a return rate of 81.4%.

The comparison data was compiled by Deputy Director Baumstark, law students Briar
Martin and Samantha Sanchez, Susan Pickard and Paul Bennett. This report consists
of the following:

1. Selected results of the survey;

2. Data comparisons of the Arizona judiciary with other relevant populations with
analysis;

3. Conclusions and suggestions for further steps.

> At the time, the only other published source of information was a far less comprehensive survey conducted by
the former American Judicature Society in 2009. The AJS survey was narrower in scope and did not cover the full
spectrum of judicial officers. It was also taken from a relatively small sample. The 2009 data is now housed in the
National Center for State Courts and can be viewed at website
http://www.judicialselection.us/judicial_selection/bench_diversity/index.cfm?state=AZ

Since then, researchers from Vanderbilt University and University of Toronto gathered information concerning
over 10,000 judges nationwide. They collected data from a variety of secondary sources such as state government
webpages, press releases, and printed directories; professional association publications; academic journals;
newspapers; judges’ official campaign websites; judicial directories; and confidential telephone interviews with
judges and lawyers. Their study looked at 191 Arizona Superior Court and Appellate Judges but did not appear to
include Commissioners and lower courts. They did not seek any correlating information.

See George, Tracy E. and Yoon, Albert H., The Gavel Gap: Who Sits in Judgment on State Courts, American
Constitutional Society, 2016

® The law students were Briar Martin, Joe Baker and Junjuan Song.


http://www.judicialselection.us/judicial_selection/bench_diversity/index.cfm?state=AZ
http://www.judicialselection.us/judicial_selection/bench_diversity/index.cfm?state=AZ

The Bench Diversity Survey

The Bench diversity survey was sent to over 500 Arizona judges at all levels of court —
municipal, county, state and appellate. The survey asked about diversity in two ways:
First, the survey used a forced answer format asking respondents to place themselves
within the U.S. Department of Labor categories that are also used by the State of
Arizona. That question allows for direct comparison with census data and State Bar
data which use very similar categories. For the remainder of this report, the USDOL
categories will be called categorical diversity. Survey takers were asked the following
USDOL question:

“4. Please select the one category that most closely applies to you.

White (Not Hispanic or Latino)

Hispanic or Latino

Black or African American

Asian

American Indian/Native Alaskan

Native Hawaiian/Pacific Islander’

Two or more races (Not Hispanic or Latino)
Unknown

Decline to Answer

2. Participants were also asked the open ended question:

“G. Irrespective of the categories in question 4, how would you describe
yourself for diversity purposes?”

The remaining questions relevant to this report were designed for comparison purposes
and asked about:

Level of Court

Age (within 5 year ranges)

Gender

Age when first became a judicial officer
Prior Judicial experience

Selection Process — e.g. appointed, elected

7 For analysis purposes, the report combines Asian and Native Hawaiian/Pacific Islander into one
category as the numbers are so small.



Executive Summary

Below is a summary of the Project’s analysis:

1. Thereport makes no assumptions about the 18.6 percent of judges who
did not complete the survey. Nor does it make any assumptions about the
small number of judges who chose not to answer the specific categorical
diversity question.

Some of the responses of the latter group suggest that the choice not to answer is not a
random choice. For example, more than nine out of ten judges who declined to answer
categorical diversity questions are male. Similarly 70.7% percent of lawyers who decline
to answer similar State Bar membership diversity questions are male.

Therefore, this report does not attempt to extrapolate anything from the non-answering
group. All of the data and conclusions should be evaluated as if they contain the
prefatory language: “For the judges who responded . .. “

2. The traditional federal diversity categories do not necessarily correspond
to a judge’s personal conceptions of diversity.

When asked the open ended question, many judges answered with a very different
sense of identity than the U.S. Department of Labor categories.

Irish-Catholic

Grandmother

Gayl/lesbian

Jewish

Hair challenged

Elderly

Low socio-economic status

For these judges, diversity does not necessarily equate with pre-determined USDOL
categories. That is important information for both the Commission and state diversity
mandates. In Arizona, diversity is consistently defined broadly in terms of “reflecting
the community” served by the courts without regard to particular categories.



3. The Arizona State Court Judiciary does not reflect the categorical diversity
of the state’s population.

Whites are significantly over-represented on the bench. Traditional minorities are
significantly under-represented.

4. Compared to the state’s population, Hispanics, in particular, are under-
represented in the judiciary.

5. Instead of reflecting the population as a whole, the diversity of the
judiciary more closely mirrors the diversity of the State Bar.

Selection of white judges slightly under-represents the proportion of white lawyers. The
same applies to Native American judges. The proportion of Hispanics and African
Americans in the judiciary actually exceeds their proportion within the community of
licensed lawyers. Asians and persons of two or more races are under-represented.

6. Different levels of court have demonstratively different diversity. Local
appointment plays a significant role in diversity outcomes.

7. There is more diversity in judicial offices that do not require a law degree.

8. When adjusted for population, merit selection of Superior Court Judges
produces slightly better diversity outcomes for categorical diversity than
selection by local election.

9. Women are under-represented across the judiciary. However, among
locally appointed Superior Court Commissioners, women are over-

represented.

10. The population of women in the judiciary is more diverse than that of men.

11. However, whites are significantly over-represented among locally
appointed female Superior Court Commissioners.

12. Diversity prohibitions and diversity mandates do not necessarily change
diversity outcomes.



13.There is much more data to be gathered and analyzed. This data includes:

o9

more data over time. Are there meaningful differences over time?

more information about the selection process. Does it matter who is on
selection commissions or who is making appointments.

more information about the prior experience of our judges. What are the
pathways to becoming a judicial officer?

what can be done to increase the categorical diversity of the State Bar?

. can data give us a better understanding of what we mean by diversity?



Full Report
l. Introduction

Judicial diversity has long been an Arizona value. The Arizona Constitution and the
Code of Judicial Administration formally recognize that judges should reflect the
diversity of the communities they serve.? ® The State Constitution specifically mandate
that appointed judges reflect the diversity of the state’s population. This process, called
merit selection, requires that diversity be considered not only for the judges themselves
but for the committees that recommend nominees to the Governor.1°

The current version of merit selection was the result of a statewide constitutional
referendum in 1992. One of the specific justifications for merit selection was increased
diversity. The Secretary of State’s voter description for the 1992 referendum states:

Now, 18 years after merit selection was enacted, members of the public, the
judiciary, the bar and the legislature have concluded that improvements need to
be made in order to ensure that the judiciary more accurately reflects the
diversity of each county’s population.11

Nearly twenty-five years later, Chief Justice Bales reiterated merit selection’s
commitment to diversity when he said:

[M]erit selection has resulted in the appointment of competent, impartial judges
who are diverse in their personal and professional backgrounds.*?

However, not all of Arizona’ judges are chosen by merit selection. Nor is the same
consideration for diversity uniform throughout the state. For example, until June, 2016,
the Phoenix Municipal Court Selection Advisory Board was mandated:

To submit its recommendations for candidates for appointment or reappointment
to the office of judge of the City Court or Chief Presiding Judge, without regard
for race, religion, political affiliation or sex of the candidate (emphasis
added).13

8 Article VI, Section 37, Arizona Constitution “In making the appointment, the governor shall consider the diversity
of the state's population”

9 Section 1-107, Arizona Code of Judicial Administration

10 Article VI, Sections 36, 37, Arizona Constitution

1 Voter pamphlet from Secretary of State, October, 1992

12 Arizona Republic, September 14, 2014

13 Phoenix City Code 2-96 Judicial Selection Advisory Board in effect at the time of the survey. The City of Phoenix
has since reversed itself. The code now reads similarly to the Arizona Constitution: “When making



Il. The Survey

The Project’s survey provides a first look at assessing how the Arizona Judiciary reflects
the population it serves. The survey was sent by email to all judges of record in the
State of Arizona at the end of August, 2015. AOC collected and collated responses to
ensure anonymity. AOC received 412 valid responses out of 506 verified emails for a
return rate of 81.4%.

Table 1 shows the distribution of responses by level of court.

. . Percent
Table 1 Judicial Position N=412
. 37.6
Superior Court Judge
L 18.8
Municipal Court Judge
_ o 16.9
Superior Court Commissioner
; 15.2
Justice of the Peace
_ 6.3
Appellate Judge or Justice
_ 4.6
Full-time Judge Pro Tempore
: ; 0.2
Hearing Officer
0.5
No answer
100
Total

Throughout the report, we will use tables such as Table 1 above.

The survey information was then disseminated to the Project in a collated format that
enabled questions to be correlated to other questions. The collated format also
protected the confidentiality of participating judges. The Project chose to focus on
correlations between diversity and level of court, gender, and selection process.

The format of the categorical diversity question also allowed the Project to compare
data with the US Census, the State Bar, and the diversity of the State’s law schools.

recommendations for judicial office, the Board shall consider the diversity of the City’s population; however, the
primary consideration shall be merit.” Ordinance No. G-6163, eff. 6-17-2016



As with any data collection, the survey has its limitations. It is a snapshot of a given
point in time. As with any snapshot, the results of the survey may be different than if it
were taken a month later. The Arizona’s judiciary is not static. Judges enter and judges
leave the judicial system over the course of any given year for a variety of reasons —
term expiration, retirement, promotion, and creation of new positions. Thus, the survey
represents the diversity of the judiciary only at the point in which it was given.
Nonetheless, given the high response rate and the large number of responders, the
survey provides useful information.

This report makes no assumptions about the 18.6 percent of judges who did not
complete the survey. Nor does the report make any assumptions about the 12 judges
who chose not to answer the categorical diversity question.** Some of the answers of
the latter group suggest that the choice not to answer is not a random choice. For
example, more than 90% of judges who declined to answer categorical diversity
guestions identified themselves as male. Similarly 70.7% percent of lawyers who
decline to answer State Bar membership diversity questions are male.

The survey used a forced answer format asking respondents to place themselves within
the U.S. Department of Labor categories that are also used by the State of Arizona.
That question allows for direct comparison with census data which uses very similar
categories. For the remainder of this report, the USDOL categories will be called
categorical diversity. Survey takers were asked the USDOL question:

“4. Please select the one category that most closely applies to you.

White (Not Hispanic or Latino)

Hispanic or Latino

Black or African American

Asian

American Indian/Native Alaskan

Native Hawaiian/Pacific Islander®

Two or more races (Not Hispanic or Latino)
Unknown

Decline to Answer

14 We made no assumptions except for a single judge who declined to answer the categorical question
but then identified with a category in the open-ended diversity question.

15 Because the numbers are relatively small, the report combines Asian and Native Hawaiian/Pacific
Islander into one category.



2. Participants were also asked the open ended question:

“5. Irrespective of the categories in question 4, how would you describe
yourself for diversity purposes?”

The remaining questions relevant to this report were designed for comparison purposes
and asked about:

Level of Court

Age (within 5 year ranges)

Length of time admitted to practice

Gender

Age when first became a judicial officer
Prior Judicial experience

Selection Process — e.g. appointed, elected

This report focusses most of the analysis on three correlations with categorical diversity:
level of court, gender, and selection process. We also compared categorical diversity
responses to U.S. Census data for Arizona, to diversity information from the State Bar
of Arizona, and to diversity information from the State’s law schools. Lastly, we did a
limited correlation to prior judicial experience only as it relates to the selection process.

II. What do we mean by diversity?

There is no universal definition of diversity. When we use the term diversity, we are
often not referring to the same concepts. In our survey, the traditional federal diversity
categories did not necessarily correspond to a judge’s personal conception of diversity.
When asked the open ended question, many judges answered with a very different
sense of identity than the U.S. Department of Labor categories.

Irish-Catholic

Grandmother

Gayl/lesbian

Jewish

Hair challenged

Elderly

Low socio-economic status

Especially with respect to judicial selection, diversity can also mean ideological
diversity, geographic diversity, or type of law experience.



For many of the survey judges, diversity did not necessarily equate with pre-determined
categories. Those other conceptions of diversity mattered enough to those judges to
answer the two survey diversity questions differently. The difference in perspective
raises an important question of whether our own diverse constructions of diversity
influence any qualitative assessments about whether or not the judiciary reflects the
community it serves. Nonetheless, for survey purposes, categorical diversity allows us
to speak a common language when comparing the judiciary to specific populations.

The Phoenix Municipal Code also raises the question of whether another kind of
diversity should be reflected in the judicial diversity discussions — that is, political party
diversity. Prior to June, 2016, the Phoenix municipal judicial selection process
prohibited consideration of party affiliation.’®¢ Yet the statewide merit selection
application specifically asks for party affiliations. And nominating commissions must
reflect partisan diversity when submitting names to the Governor.!” The instant survey
did not gather data on political affiliation. The different selection processes raise a
guestion of whether political diversity should be part of any discussion.*®

Then, there is a simple matter of perception. Does the word diversity equate with the
notion of minority? In a 2011 report, Improving Judicial Diversity, from the Brennan
Center for Justice at New York University School of Law, a member of the Arizona
Appellate Nominating Commission was quoted as saying:

... in Arizona, Latinos are not really considered to be a minority group. He said
that Latinos have always been a part of Arizona’s history, and as such, are fully
integrated into all of its communities.1®

This report addresses Arizona’s Hispanic communities as an important category and
documents significant disparities as set forth below.

6 Former Phoenix City Code 2-96 since amended by City Ordinance G-6163

17 ARS 12-3151. For both trial and appellate judges, the same rule applies: “If the commission submits five or
more nominees, not more than sixty per cent of the nominees shall be from the same political party. If the
commission submits fewer than five nominees, no more than two nominees may be from the same political party.”
18 To be clear, this Project’s analysis is limited to categorical and gender diversity.

% Torres-Spelliscy, Chase, Greenman, Improving Judicial Diversity, Brennan Center for Justice (2010) 13



IV.  The Arizona State Court Judiciary does not reflect the categorical
diversity of the state’s population. Whites are significantly over-
represented on the bench. Minorities are under-represented. African-
American Judges follow a unique pattern.

Table 2 below summarizes the categorical diversity of Arizona Judges as
compared to the state population and to the diversity of the State Bar.

Table 2 White  Hispanic Black/AA  Asian/PI American  Two or
Diversity Indian More
Comparisons Races

State of 55.8% 30.7% 4.8% 3.7% 5.3% 2.7%
Arizonal

12015 US

Census

Estimate

N=6,828,065

State Bar of 82.3% 7.8% 2.4% 3.0% 1.3% 3.1%
Arizona?

2 As of

11/15/15

N=10,422

59.2% of the

Bar

Judiciary 77.2% 11.1% 3.4% 1.9% 1.2% 1.5%
N=412

In order to better illustrate the significance of different percentages, the project uses a
ratio that we call a Relative Selection Index or RSI. The RSI assigns a numerical value
to the difference between the expected occurrence of judicial selection for a particular
group based on population and the actual occurrence. The RSI is computed by dividing
the actual percentage by the expected percentage. An RSI of 1.0 would indicate that
the actual selection of judges from a population matches the expected percentage. An
RSI of greater than 1.0 means that the group is over-represented. An RSI of less than
1.0 means that the group is under-represented.



Table 3 illustrates the RSI comparing the overall judiciary to the population it

Serves.

Table 3
RSI Diversity
Comparisons

White

Hispanic

Black/AA

Asian/PI

American
Indian

Two or
More
Races

State of
Arizonal
12015 US
Census
Estimate
N=6,828,065

55.8%

30.7%

4.8%

3.7%

5.3%

2.7%

Judiciary RSI
N=412

1.38

.361

.708

.513

.226

e

The RSI indicates that whites are demonstratively over-represented in the overall
judiciary and that all other groups are under-represented. The greatest under-
representation within the judiciary occurs with the state’s two largest minority groups:
Hispanics and American Indians. Graph | illustrates the RSI differences:

16
14
12

0.8
0.6
0.4
0.2

Whites

Hispanic

Graph I -- RSI

Black/AA

Asian/PI

Am. Indian

Two or More



Table 4 breaks down judicial diversity by level of court.

Table 4 White Hispanic Black/AA American Asian/PI  Two or

_ ) Indian More
Diversity By

Level of Court

State of Arizona?® 55.8% 30.7% 4.8% 5.3% 3.7% 2.7%

N= 6,828,065

Lower Courts/Pro  68.8% 19.4% 5% 2.5% 0.6% 2.5%
Tem

N=160

Superior Court 94% 0 4.5% 0 1.5% 0
Commissioners

N=67

Superior Court 84.3% 8.1% 1.4% 0.68% 4.1% 0.68%
Judges

N=147

Appellate Courts 84% 12% 4% 0 0 0

N=25

Table 4 shows two indicators. First, generally speaking, local community courts are
more diverse than the higher courts of record. Second, at all levels of court, whites are
over-represented and most other groups are under-represented. Table 5 and Graph 2
confirm using the RSI.

Again, the RSI illustrates the disparities. At all levels of court, the RSI for white judges
is significantly higher and the RSI for Hispanics is significantly lower. It is striking that at
the time of this survey, the RSI for Superior Court Commissioners was zero. At the time

20 United State Census Bureau at http://www.census.gov/quickfacts/table/RHI725215/04



of the survey, there were no Hispanic judges among the 67 locally appointed

commissioners in the entire State of Arizona.

Table 5 shows the RSI values for the respective courts.

Table 5

RSI Diversity By
Level of Court

Lower Courts/Pro
Tem

N=160

Superior Court
Commissioners

N=67
Superior Court
Judges

N=147

Appellate Courts

N=25

White

1.23

1.68

1.51

1.50

Hispanic

.632

.263

.390

Black/AA

1.04

935

291

.833

American
Indian

A7l

128

Asian/PI

162

405

1.11

The RSI shows the anomaly that African Americans are close to proportionally
represented on all benches —except as Superior Court Judges where they are

significantly under-represented.

Two or
More

925

251

In nearly every court, the RSI for African-Americans is
closer to the expected 1.0 than that for every other minority. The RSI is nearly 1.0 for
Superior Court Commissioner and closer to 1 than all other minorities at the Appellate
level. Yet among Superior Court Judges, the RSI for African Americans is among the
lowest of any group.



Graph 2 illustrates the RSl values in graphic comparison.

GRAPH 2 -- RSI BY LEVEL OF COURT

Series1

Series2 Series3 Series4

1.8
1.6
14
1.2

0.8
0.6
0.4
0.2

Whites Hispanic Black/AA Asian/PI Am. Indian  Two or More

Series 1 Lower Courts Series 2 Commissioners Series 3 Superior Court Series 4 Appellate Courts

V. At all levels of court, Hispanics are significantly under-represented in
the Arizona Judiciary.

According to U.S. Census estimates for 2015, Hispanics or Latinos make up 30.7% of
the Arizona population or over two million people.?! Despite being Arizona’s largest
minority, the RSI values for Hispanics is significantly under 1.0 at every level of court no
matter how judges are selected.

Perhaps most disturbing is that the RSI values are lowest across the Superior Court
bench. The Superior Court is the trial court for all felonies, divorces, child custody
disputes and child support. The Superior Court is also the court of general civil and
equity jurisdiction throughout the state.

As seen in Table 6, the RSI for Hispanic judges is extremely low within the Superior
Court — especially as compared to the RSI for white judges. The combined RSI for
white judges is 1.56 — significantly above the 1.0 expected value. The combined RSI for
Hispanic Judges is 0.182 — significantly below the 1.0 value.

21 United State Census Bureau at http://www.census.gov/quickfacts/table/RHI725215/04



Table 6 White Hispanic
RSl in Superior Court
Superior Court Commissioners 1.68 0
N=67
Superior Court Judges 1.51 263
N=147
Combined Superior Court Judicial 1.56 .182
Officers
N=214
VI.  The diversity of the bench much more closely tracks the diversity of the

State Bar than the diversity of the general population.

Compared to the diversity of the State Bar, the selection of judges is closer to the
population of lawyers than to the State’s population. Selection of white judges slightly
under-represents the overall proportion of white lawyers. The same applies to Native
American judges. The proportion of Hispanics and African Americans in the judiciary
actually exceeds their proportion within the community of licensed lawyers — although
not the community at large. Asians and persons of two or more races are under-

represented.

The State Bar is not overly diverse. Comparing the State Bar to the general population
produces RSI numbers that do not reflect the diversity of the population served by

lawyers.



Table 7 compares the State judiciary to the population of the State Bar of Arizona
at the time of the survey by percentage of populations:

Table 7 White Hispanic Black/AA Asian/PlI American Two or

_ Indian More
Comparison to State

Bar Membership

State Bar of Arizona? 82.3% 7.8% 2.4% 3.0% 1.3% 3.1%
2As of 11/15/15

N=10,422 (59.2% of the
Bar)

Overall Judiciary 77.2% 11.1% 3.4% 1.9% 1.2% 1.5%

N=412

Lower Courts 68.8% 19.4% 5% 2.5% 0.6% 2.5%
N=160

Superior Court 94% 0 4.5% 0 1.5%
Commissioners

N=57

Superior Court Judges 84.3% 8.1% 1.4% 0.68% 4.1% 0.68%
N=167

Appellate Court 84% 12% 4% 0 0 0
Judges

N=25



Table 8 shows the RSI values of the Judiciary when compared to the State Bar.

Table 8 White Hispanic Black/AA  Asian/PI American Two or

) Indian More
RSI Comparison of

Judiciary to State
Bar Membership

Overall Judiciary .938 1.42 141 .633 .923 484

N=412

Lower Courts .836 2.487 2.083 .833 461 .806
N=160

Superior Court 1.14 0 1.875 0 1.15 0
Commissioners

N= 57

Superior Court Judges 1.02 1.04 .583 227 3.15 219
N=167

Appellate Court 1.02 1.54 1.67 0 0 0
Judges

N=25

A look at RSI shows numbers more consistently approaching the expected value of 1.0.
The numbers also show that several minorities are actually over-represented in a few
categories as compared to the Bar as a whole --although the numbers are so small that
it would be hard to draw conclusions.

Nonetheless, the State Bar is not representative of the categorical diversity of the
State’s population



Table 9 compares the State Bar to the population of Arizona

Table 9 White Hispanic Black/AA American Asian/PI  Two or

_ ) Indian More
RSI Diversity of

the State Bar

State of Arizona?? 55.8% 30.7% 4.8% 5.3% 3.7% 2.7%
N= 6,828,065

State Bar of 82.3% 7.8% 2.4% 3.0% 1.3% 3.1%
Arizona

RSI 1.47 .254 .500 .566 .351 1.15

The diversity of the judiciary, on the whole, aligns with the diversity of the State Bar.
That alignment signals that the pool of potential candidates may be a most important
factor in judicial diversity. For most courts, the judiciary is chosen from the pool of
licensed lawyers. Since the population of lawyers does not reflect the community at
large, the pool of candidates does not reflect the community. True judicial diversity
becomes a broader challenge than improving the selection process alone. The
challenge may be to increase the diversity of those eligible for selection.

That is not to say that the selection process itself cannot be improved — especially in
places where disparities are more pronounced. The survey identified two such areas —
the selection of Commissioners and African-American Superior Court judges. In those
categories, the data demonstrates that the selection process can influence diversity.
Those two areas will be examined below.

In a similar vein, the survey shows that there is more diversity in courts where judges
are not required to be lawyers. Not requiring a law degree broadens the pool of

22 United State Census Bureau http://www.census.gov/quickfacts/table/RHI725215/04



available candidates. The net effect of the more diverse pool may be one explanation
why lower courts are more diverse.

VIl.  Different courts have demonstratively different diversity.
a. Local appointment by a presiding judge resulted in less diversity.
b. Lower courts are more diverse.

A look back at Tables 4, 5 and 7 shows significant differences in diversity among
different courts. This is more apparent when the data is looked at strictly from the
percentage of white judges as opposed to the larger category of minority judges.

Table 10 shows the percentage of white judges by court.?3

Percentage White by Court

MUNICIPAL (APPT. CTY CSL, 3 ELECTED)
JUSTICE OF THE PEACE (ELECTED)

COURT OF APPEALS (APPT. GOV)
SUPERIOR COURT (APPT. GOV OR ELECTED)
COMMISSIONER (APPT. PRESIDING JUDGE)
PRO TEM (APPT. PRESIDING JUDGE)

SUPREME COURT (APPT. GOV)

2 For the first 104 years since statehood, no minority judge had been appointed to the Arizona Supreme Court.
That drought ended on November 28, 2017 when Governor Ducey appointed John R. Lopez as the state’s first
Hispanic Justice.



One anomaly is that the RSI for white judges is the highest in locally appointed courts.
The RSI for locally appointed white commissioners and locally appointed pro tem judges
is the highest for any judicial group.

Table 11 below shows the RSI for locally appointed white judges compared to
minority judges by level of court.

Table 11 White RSI Minority RSI

RSI for locally appointed judges

Superior Court Commissioners 1.68 .063

(Locally appointed)

Locally appointed Pro Tem 1.70 .052

Locally appointed lower Courts 1.16 791

In one sense, the locally appointed data is somewhat surprising. Local appointments
are most likely the place where the appointing authority has both the flexibility and the
continuity of appointments that might be expected to enhance diversity. As will be
discussed in Section IX and X, local appointment of commissioners has established
gender equality but a rather extreme disparity in categorical diversity.

Courts in which judicial officers are not required to have a law degree are the most
diverse. The RSI of minority judges in Justice Courts — where a law degree is not
required -- is higher than in courts requiring a law degree. While there are a number of
factors that might contribute to the greater diversity, it is hard to ignore that a potentially
more diverse pool of candidates plays a noticeable role in increased diversity.



VIIl.  When adjusted for population, merit selection of Superior Court Judges
produces slightly better diversity outcomes for categorical diversity
than selection by local election.

Merit selection of judges has resulted in slightly better diversity than in counties in which
judges are elected. Table 12 compares the diversity percentages and RSI for merit
selection and election of Superior Court Judges. The RSI is adjusted for population
differences among the counties.

Table 12 Diversity White
of Superior Court

Judges
% Appointed 82 %
Judges
RSI Appointed 1.47
Judges
% Elected 90 %
RSI Elected 1.63
Judges

Hispanic

8.5%

.369

6.7 &

246

Black/A
A

1.7%

.309

3.3%

Asian/PI

5.1 %

1.24

0 %

0%

American
Indian

.09 %

272

0%

0%

Two or More
races

.09 %

.303

3.3%

1.51

The RSI for white judges is slightly closer to the 1.0 value under merit selection than
when judges are elected. Merit selection also shows somewhat broader diversity
across the board. Hispanics, however, are under-represented under both systems as
are all other non-whites — except the “two or more” category in the rural counties.

What Table 12 does not show is that Native Americans make up 14% of the rural
counties where Superior Court judges are elected.?* Despite the fact that Native
Americans make up one out of every seven persons in the election counties, there are
no Native American judges. Similarly, African-Americans make up 5.5 % of the urban
counties. Yet only two African-Americans have been appointed Superior Court Judges.

24 United State Census Bureau http://www.census.gov/quickfacts/table/RH1725215/04



There are several systemic reasons why greater diversity may be more likely under the
current merit selection system. First, under the merit selection system, the Nominating
Commissions and the Governor are constitutionally required to consider diversity. In an
election county, while the voters are free to consider whatever they want, there is no
similar mandate.

Another difference is that both the merit selection Nominating Commissions and the
Governor recommend and appoint a number of judges over a given time period. Both
the Governor and Commission are free to compare current applicants to recent
appointments. They each have the ability to look back to recent past appointments and
choose the next applicant based on considerations of diversity or balance. For
example, the governor might choose an attorney with a family law background when the
last three selections had criminal law credentials. Similarly, the governor could choose
diversity from among the categorical groups.

The electorate has no such option. In election counties, voters choose judges by judicial
divisions. The voter may choose one candidate only in each division rather than select
from a group of candidates or have a second or third choice later in the year.

The election process limits diversity choice in one other way. In the most recent
Arizona Superior Court elections in November, 2016, there were 17 different Superior
Court divisions on the ballot.?> In each division, the candidate ran unopposed. The
electorate had no diversity choice.

Political scientists have long noted that winner-take-all single elections tend to favor
majorities — although the research focuses mainly on political majorities.

“Single-member districts produce a winner-takes all allocation of seats, and the
electoral rules display dramatic majoritarian biases.” 26

“By design, a winner-take-all voting system represents majority constituencies to
the detriment of minority constituencies™?’

Of course, merit selection does not guarantee diversity nor do elections negate
diversity.

25 There was a primary election in Graham County in September, 2016. But there was no opposition on the general
election ballot. https://ballotpedia.org/Arizona_local judicial_elections, 2016#Candidates
26 Calvo, Ernesto and Rodden, Jonathan, The Achilles Heel of Plurality Systems: Geography and Representation in

Multiparty Democracies, Vol. 59 American Journal of Political Science, p. 789, 2015

27 Hill, Stephen, Fixing Elections: The Failure of America’s Winner-Take-All Politics, Vol. 91 National Civic Review, p.
193, Summer 2002


https://ballotpedia.org/Arizona_local_judicial_elections,_2016#Candidates

IX.  Women are under-represented in the overall judiciary and in nearly
every category. However, among locally appointed Superior Court
Commissioners, there are more women than men.

Women make up approximately one-half of the state’s population. However, women
have been selected for only 37.2 % of all judges. Similar to categorical diversity, the
percentages do not represent the community served by judges but correspond, instead,
to the percentage of women lawyers.

However, among locally appointed Commissioners in the Superior Court, women judges
outnumber men 60.8 % to 39.2 %.

Table 13 shows the percentage of judges in each category by gender.

Table 13

Judges by Gender
State Bar

Overall

Lower Courts/Pro Tem

Commissioners

Superior Court Judges

Appellate

Male

64.8

62.8 %

64 %

39.2%

69.5

76..9

Female

35.2

37.2

36 %

60.8%

30.5

23.1

Gender is one area in which we have some additional information over time for Superior
Court judges. This information is based on studies by The American Bench.?8

28 The American Bench: Judges of the Nation, 15™ Edition, 2006



Table 14 shows the percentage of female Superior Court judges over the last 10
years.

Table 14 2006* 2015** 2016

Gender of *Source: The *Source: Survey *** Source

Superior Court American Bench Administrative

Judges Offices of the
Courts

Male 72.7% 69.2% 68.4%

Female 27.3% 30.8% 31.6%

The data suggests some improvement in gender equality over the last decade. The big
anomaly is the appointment of female commissioners. Commissioners are locally
appointed to Superior Court by the Presiding Judge in each county. The Presiding
Judges appear to have made a concerted effort to appoint female judges.

X. Superior Court Commissioners are disproportionately white.

Tables 15 shows that Presiding Judges are appointing mostly whites to the bench —
male and female — in larger proportions than in any other part of the judiciary. At the
time of the survey, over 9 out of 10 Commissioners were white; there were no Hispanic
Commissioners. While there is progress towards gender equality for Commissioners,
there has been a step backwards in categorical diversity.



Table 15 illustrates the diversity of Commissioners

Table 15 White Hispanic Black/AA Asian American Two or more
— Indian

Commissioners Races

Female 90 % 0 % 7.3 % 2.4 % 0% 0 %

Male 100 % 0 % 0 % 0 % 0% 0%

All 93.8 % 0 % 4.6 % 15% 0% 0%

Commissioners

Xl.  The population of women judges is more diverse than that of men.

Even with the over-representation of white women Commissioners, women in the
judiciary are more diverse than men.

Table 16 illustrates diversity by gender.

Table 16 White Hispanic Black/AA Asian/Pl Native Two or more
. American

Judiciary By races

Gender

Overall 77.25%  11.10% 3.4% 20% 1.2% 15%

Female 74.3 % 15.8 % 3.9% 1.9% 1.9% 1.9%

Male 82.9 % 9% 3.3% 2% 4 % 1.2%



XII. Diversity prohibitions and diversity mandates do not necessarily
change diversity outcomes.

At the time of the survey, the Phoenix City Code prohibited consideration of both
categorical diversity and political party. At the same time, the Arizona Constitution
mandated consideration of both diversity and political parties. One might assume that
the City Code prohibition would make diversity more difficult and that the Constitutional
mandate would make diversity easier.

The data suggests otherwise. The Phoenix Municipal Court was more diverse than the
judiciary under merit selection despite the opposite legal requirements.

Table 17 compares diversity for under the respective prohibition and mandate for
Phoenix and Merit Selection.

Table 17 White Hispanic Black/AA  Native Asian/Pl  Two or

_ American More
Comparison

Merit Selection and

Phoenix Municipal Court

Merit Selection 82 % 8.5 % 1.7 % 5.1% .09 % .09 %
Superior Court

RSI Merit Selection 1.51 .263 291 128 1.11 251
Superior Court

Merit Selection 84 % 12 % 4% 0 0 0
Appellate

RSI Appellate 1.50 .390 .833 0 0 0
Phoenix Municipal Court 63.6 % 22.7 % 13.6 % 0 0 0
RSI Phoenix Municipal 1.13 744 2.20 0 0 0

Court



XIll.  Conclusions and next steps

1. The data suggests that one way to increase diversity is to increase the diversity of
the pool of potential applicants. The most obvious way to increase the pool is to
increase the diversity of the State Bar. We need to study ways in which the State
Bar can be more reflective of the community it serves.

One interesting observation is that the three Arizona Law Schools have more
diverse student bodies than the State Bar. Note that the law schools have an
additional category identifying foreign students.

Table 18 shows diversity of each law school as reported to the American Bar

Association.
Table 18 White Hispanic Black/AA Asian/Pl Native Two  Non-
Arizonai_gaw American or Resident
Schools More Aliens

Races

U of A 63.2% 9.1% 3.3% 2.2% 3% 6.6% 11.1%
ASU 68.4% 11.1% 1.6% 4.0% 3.2% 3.5% 5.0%
Arizona 48.9% 17% 18.7% 5.8% 2.9% 0.3% 1%
Summit

22 As disclosed on the law schools’ websites.



The two state law schools are under a Constitutional prohibition from considering
categorical diversity in both admissions and in hiring.

“This state shall not grant preferential treatment to or discriminate against any
individual or group on the basis of race, sex, color, ethnicity or national origin in the
operation of public employment, public education or public contracting.”3°

The Constitutional prohibition directly contradicts the Constitutional diversity mandate
for selection of judges. Apparently, the State wants a diverse judiciary but makes it
more difficult to have a diverse pipeline to the State Bar through its State law schools.
Arizona Summit is not restricted by the prohibition as it is a private school.

One positive note to the pipeline is that the University of Arizona’s new undergraduate
law degree may result in increased applications to law schools in the state. The
undergraduate degree program has over 400 students. Less than one-half of the
undergraduate law students are white (47.8%) and more than 35% are Hispanic. There
is also some hope that the new availability of the GRE test in lieu of the LSAT may
promote diversity as it is @ more accessible entrance exam.3!

In any event, we need to further study and implement actions designed to increase the
diversity of the Bar if we want to increase the diversity of the judiciary.

Increasing the potential pool is only one step. The anomaly of Superior Court
Commissioners’ diversity demonstrates that the selection process needs to be further
studied. We need to understand why Commissioners are the only group with gender
equality but with exceptionally low categorical diversity. Something in the selection
process is skewing categorical diversity.

Similarly, we need to study the lack of African-American Judges in the Superior Court.
Why are there so few African-Americans in Superior Court but not in the other courts?
Again, is there something in the process that we should try to understand?

. We need to repeat the survey (with some adjustments) so that we have data over time.
Snapshots are useful. But they are not as useful as data that can show trends.

30 Arizona Constitution, Article 2, Section 36 A
31 Without LSAT Requirement, U. of Arizona Trains Nontraditional Law Students, Law.com, October 10,

2016 at http://www.law.com/sites/almstaff/2016/10/10/without-Isat-requirement-u-of-arizona-trains-
nontraditional-law-students/?cmp=share_email&slreturn=20170209183622



4. We need to gather information about the people who choose nominees — especially
Nominating Committees and Selection Advisory Boards. The current survey did not
address those people.

5. Lastly we need to better understand the immediate pipeline. The survey showed that
nearly 60% of judges had no prior judicial experience. Only one in five Superior Court
judges had been a Superior Court Commissioner. The initial survey did not identify the
type of non-judicial experience. The next survey needs to modify those questions to
provide better information about the pipeline.



ARIZONA MERIT SELECTION
CURRENT BENCH STATISTICS

Supreme Court

% Female % Democrat % Republican % Other % Minority
14% 14% 71% 14% 14%
Court of Appeals
% Female % Democrat % Republican % Other % Minority
15% 40% 60% 0% 20%
Maricopa County
% Female % Democrat % Republican % Other % Minority
39% 30% 60% 9% 11%
Pima County
% Female % Democrat % Republican % Other % Minority
33% 27% 70% 3% 17%
Pinal County
% Female % Democrat % Republican % Other % Minority
20% Unknown Unknown Unknown 0%

Updated 1-18-17
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Broadening the Bench: Professional Diversity and Judicial Nominations

I. Introduction: Professional Diversity and the Federal Judiciary

Through his first seven years in office, President Obama has dramatically improved the
demographic diversity of the federal judiciary. He has already nominated more than twice as many
women (164) than did President George W. Bush in his entire eight years (71). Forty-two percent of
Obama’s judicial nominees have been women, while the president with the next best record,
President Bill Clinton, nominated just 29% women. Obama has also nominated more than twice as
many non-white judges than President George W. Bush, and has named 14 LGBT nominees—far
more than any other president. Only one openly gay nominee had been confirmed to a lifetime
judgeship before President Obama took office. Without question, this historic effort to make the
judiciary reflect the diversity of the American people has been essential to creating fair courts.

But a truly diverse judiciary is one that not only reflects the personal demographic diversity of the
nation, but is also comprised of judges who have been advocates for clients across the socio-
economic spectrum, seeking justice on behalf of everyday Americans. As this report details, the
federal judiciary is currently lacking in judges with experience (a) working for public interest
organizations; (b) as public defenders or indigent criminal defense attorneys; and (c) representing
individual clients—Ilike employees, consumers, or personal injury plaintiffs—in private practice.
While President Obama has prioritized the issue of professional diversity in the federal courts of
late, more work still needs to be done. The gains achieved under the current administration must be
furthered by future presidents. A failure to do so would risk losing important voices of justice on the
tederal bench.

Rk

Before he became the first African American Supreme Court Justice, Thurgood Marshall had a
groundbreaking legal career—one spent fighting for civil rights, racial equality, and fairness in the
criminal justice system. When he retired from the Court, his colleagues reflected on his remarkable
experience as an advocate at the height of the civil rights movement, and how his unique perspective
influenced the Justices’ deliberations. According to Justice Byron White,

Thurgood brought to the conference table years of experience in an area that was of vital importance
to our work, experience that none of us could claim to match. . . . He characteristically wonld tell us
things that we knew but would rather forget; and he told us much that we did not know due to the
limitations of our own experience.'

Similarly, Justice Sandra Day O’Connor explained that:

Although all of us come to the Court with our own personal histories and experiences, Justice
Marshall bronght a specific perspective. His was the eye of a lawyer who saw the deepest wounds in
the social fabric and used the law to heal them. His was the ear of a counselor who understood the
vulnerabilities of the accused and established safeguards for their protection. . . . At oral arguments
and conference meetings, in opinions and dissents, Justice Marshall imparted not only bis legal
acumen but also his life experiences. . . .°

1 Byron White, A Tribute to Thurgood Marshall, 44 STAN. L. REV. 1215, 1215-16 (1992).
2 Sandra Day O’Connot, A Tribute to Thurgood Marshall, 44 STAN. L. REV. 1215, 1217 (1992).

4
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Each recognized that Justice Marshall brought valuable diversity to the Supreme Court not just
because of his race or his personal life experiences, but specifically because of his unique professional
background as a practicing lawyer. The insights he acquired in the course of representing the
poorest, least powerful, and most marginalized members of society were often essential to the other
Justices’ ability to understand all angles of the cases before them.

More broadly, these observations speak to the importance of professional diversity among all our
federal judges. First, increasing professional diversity enhances judicial decision making. Like all
human beings, judges are the product of their background and experiences, including their
professional lives before taking the bench. When a judge decides whether a claim is “plausible,” or
whether a witness is “credible,” or whether police officers, when they stopped and searched a
pedestrian, acted “reasonably,” her determination is necessarily influenced by the nature of her
work as a lawyer up to that point. Thus, when judges come from all corners of the legal
profession—and particularly when they’ve worked in the public interest, representing those whose
voices are otherwise rarely heard—they are equipped to understand the views of each litigant before
them, and to render more informed, thorough decisions.

Professional diversity is also essential to maintain the public trust in our justice system. When
individuals suffer injustice—when pay is less because of gender, or a manufacturing plant
contaminates an entire town’s drinking water, or police systematically use excessive and lethal force
against racial minorities—they turn to the federal courts to protect their rights. And when they walk
through the courthouse doors, they need to feel like they’ll get a fair shake—that their arguments
will be seriously considered and understood, and their claims resolved without bias or favor. But if
the judiciary is devoid of judges with prior experience representing civil rights plaintiffs or otherwise
advocating for the public interest, it will appear as though the deck is stacked in advance, and public
confidence in the courts—the belief that all litigants truly can have their day in court—will erode.’

Of course, broadening the bench must begin with judicial nominations. Throughout President
Obama’s administration, the rampant obstruction of judicial nominees has narrowed the field of
potential candidates who could reasonably expect to be confirmed, and disfavored lawyers with
public interest backgrounds. This obstruction has only increased since the Republicans took control
of the Senate in January. The result is that, of President Obama’s judicial nominees:’

3 See Asheroft v. Igbal, 556 U.S. 662, 679 (2009) (holding that civil complaints must set forth a “plausible” claim
to relief to survive a motion to dismiss, and recognizing that, “[d]etermining whether a complaint states a
plausible claim for relief will . . . be a context-specific task that requires the reviewing court to draw on its
judicial experience and common sense”).

4 See Brigham City v. Stuart, 547 U.S. 398, 403 (2006) (“the ultimate touchstone of the Fourth Amendment is
‘reasonableness™).

> See Sherrilyn A. Iill, Judicial Diversity, 13 GREEN BAG 2D 45, 48-49 (2009) (arguing that diversity is
important both to ensure the “public’s confidence in the judiciary,” and because it “enriches judicial
decisionmaking”), available at http:/ /www.greenbag.org/v13n1/v13n1_ifill. pdf.

¢ The professional history used in this report is taken from Senate Judiciary Committee questionnaires,
available at http:/ /www judiciary.senate.gov/nominations/judicial. The data compiled includes those judges
whose questionnaires were posted as of March 14, 2016, for a total of 364 nominees (64 circuit court and 300
district court nominees). Additionally, while work done pro bono may be instructive and commendable, our
report does not consider pro bono work done in the course of employment in its analysis, unless a nominee
was employed specifically as a volunteer attorney.
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e Only 11—fewer than four percent—have worked as lawyers at public interest organizations;
e Only 17 have significant experience representing workers in labor and employment disputes;
e Prosecutors outnumber public defenders (state or federal) by three to one;

e Only five out of 64 circuit nominees have worked as a public defender (state or federal),
compared to 24 who have worked as prosecutors;

e Approximately 86% have been either corporate attorneys or prosecutors (or both).

This consequence of increasingly hostile confirmation proceedings was recently noted by Supreme
Court Justice Ruth Bader Ginsburg, whose own background adds to the professional diversity of the
Supreme Court. Before taking the bench, Justice Ginsburg was a tenured law professor and fought
for gender equality as director of the Women’s Rights Project at the American Civil Liberties Union.
At the ACLU, she argued six gender equality cases before the Supreme Court, winning five. Justice
Ginsburg was confirmed to the Court in 1993, and in 2011 she told a group of law students that,
“[tloday, my ACLU connection would probably disqualify me.””

Consider the implications if Justice Ginsburg is right. On the Court, Justice Ginsburg’s professional
experience as an advocate for equal rights is reflected in several landmark decisions. For example,
she wrote the majority opinion in Upnited States v. Virginia,” which opened the doors of the Virginia
Military Institute to female students. She also dissented in Ledbetter v. Goodyear Tire & Rubber Co.,’
which rejected a Title VII claim of gender pay inequity because the plaintiff, Lilly Ledbetter, brought
her claim too late. Justice Ginsburg chastised the Court for being out of “tune with the realities of
the workplace,” and asked Congtress to clarify the statute so that future victims of workplace gender
discrimination would have a reasonable opportunity to seek justice. In response, Congress passed
the Lilly Ledbetter Fair Pay Act of 2009, the first bill signed into law by President Obama.

As with Justice Marshall, then, Justice Ginsburg’s experience as a public interest advocate has
proved invaluable to the work of the Supreme Court.

All those interested in nominations should be more focused on filling judicial vacancies with
nominees who—Ilike Justices Marshall and Ginsburg—have professional experience using the law to
seek justice for those most in need.

II.  Current Statistics: Professional Diversity and President Obama’s Judicial Nominees

This section sets forth comprehensive professional diversity statistics for President Obama’s judicial
nominations, divided into five parts: (A) civil public interest and public service advocacy; (B)
criminal law; (C) private practice; (D) state and federal judges; and (E) overall professional diversity
statistics.

In preparing this report, Alliance for Justice exhaustively compiled the professional backgrounds of
each of President Obama’s Article I1I nominees. While other studies have focused on a nominee’s

7 Jamie Stengle, Ruth Bader Ginsburg Speaks at SMU, Deseret News (Aug. 29, 2011), available at
http:/ /www.deseretnews.com/atticle/700174796/Ruth-Bader-Ginsburg-speaks-at-SMU.html.
8518 U.S. 515 (1990).

2550 U.S. 618 (2007).
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employment immediately prior to nomination, AF] has counted the entire professional history of
each nominee. Therefore, a nominee may be counted several times: as a corporate and non-
corporate lawyer, as a public defender and as a prosecutor, as a government lawyer and as a
corporate lawyer, and so on. This methodology gives the fullest, most accurate portrait of the
professional experience each nominee brings to the federal judiciary.

A. Civil Public Interest and Public Service Advocacy

Lawyers with experience as public interest attorneys, public servants, and educators bring valuable
perspectives to the bench.

Only eleven of President Obama’s district
court nominees have worked at public interest
organizations, and of those, five worked at
organizations that were primarily international
in focus. Three district court nominees—Ed
Chen with the American Civil Liberties Union
(ACLU), Fernando Olguin with the Mexican Nina Pillard’s career exemplifies a long record as a public

Spotlight on Diversity

Cornelia “Nina” Pillard
D.C. Citcuit Court of Appeals

American Legal Defense and Educational interest and public service attorney. After a one-year
Fund (MALDEF), and Victor Bolde.n with the fellowship with the American Civil Liberties Union, she joined
NAACP Legal Defense and Educational the NAACP Legal Defense and Education Fund, representing

Fund—have worked at civil rights
organizations that litigate to protect the
constitutional and legal rights of clients. Two
circuit court nominees have been public
interest attorneys, one of whom is Cornelia
“Nina” Pillard, confirmed in December 2013
to the U.S. Court of Appeals for the D.C.
Circuit.

victims of discrimination and other civil rights abuses. Since
1994, Pillard has been a professor at Georgetown University
Law Center, an Assistant to the Solicitor General, and Deputy
Assistant Attorney General in the Office of Legal Counsel.

The American Bar Association rated Pillard unanimously well
qualified—its highest possible rating.

Additionally, relatively few legal academics or full professors (excluding adjuncts) have been
nominated to district or circuit courts. More of President Obama’s nominees have had experience as
non-criminal state and federal government attorneys.

In sum, President Obama has nominated:

e 9 (3.0%) district court and 2 (3.1%) circuit court judges who have worked for public interest
organizations, for an overall total of 3.0% of all nominees.

e 110 (36.7%) district court and 30 (46.9%) circuit court judges who have served as civil
government attorneys, for an overall total of 38.5% of all nominees.

e 5 (1.7%) district court and 10 (15.6%) circuit court judges who have been law professors, for an
overall total of 4.1% of all nominees.
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B. Criminal Law

Of President Obama’s nominees who have practiced criminal law, far more have been prosecutors
than criminal defense attorneys, including private lawyers and public defenders.

126 district court nominees have served as
federal or state prosecutors, while 89 have been
private criminal defense attorneys (including
white collar, indigent, and mixed-income
clients) or public defenders. Furthermore,
prosecutors outnumber public defenders by a
margin of more than two and a half to one
among district court nominees, and more than
four to one among circuit court nominees.

Private practice attorneys also include attorneys
who specialize in or practice criminal defense,
with clients ranging from indigent individuals to
white collar defendants. President Obama has
nominated judges like L. Felipe Restrepo and
Rosemary Marquez—both public defenders
before entering private practice as civil rights
and criminal defense lawyers—who have a long
record of advocating for indigent clients in
public and private practice.

Among President Obama’s judicial nominees:

Spotlight on Diversity
Judge L. Felipe “Phil”
e SR Restrepo
A A Third Circuit Court of Appeals

Phil Restrepo’s legal career before joining the federal bench as
a magistrate judge focused on representing indigent clients,
first as a Philadelphia public defender, then as a Federal
Defender, and finally as a private litigator.

Judge Restrepo’s commitment to indigent criminal defense
continued when he entered private practice, and expanded to
include plaintiff civil rights litigation on behalf of indigent
Philadelphians who were victims of police and government

misconduct.

e 126 out of 300 district court nominees (42.0%) have been state or federal prosecutors. Forty-five
(15.0%) have been state or federal public defenders, while 62 (20.7%) have been private criminal

defense attorneys.




Broadening the Bench: Professional Diversity and Judicial Nominations %

e 24 out of 64 circuit court nominees (37.5%) have been prosecutors. Eleven (17.2%) have been
private criminal defense attorneys, and five (7.8%) have been public defenders. Only two
nominees, Jane Kelly and L. Felipe Restrepo, have been federal defenders.
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C. Private Practice

“Private practice” is a broad category that includes different types of law and clientele. In compiling
this data, AF] separated private practice litigators into those attorneys who have had primarily

corporate client practices and those who have
had either mixed client practices or primarily
non-corporate clients. A nominee may be
counted in each category, if the practice
changed over his or her career.

Notable private practice statistics:

e 70% of President Obama’s district court
nominees have practiced with primarily
corporate or business clients, while 30%
have practiced with either primarily non-
corporate clients, or a mix of corporate and
non-corporate clients.

o 73% of President Obama’s circuit court
nominees have practiced with primarily
corporate or business clients, while 13%
have practiced on behalf of non-corporate
or a mix of clients.

e Overall, this imbalance between corporate
and non-corporate lawyers is 72% versus
28%, in favor of corporate attorneys.

Spotlight on Diversity
Judge John “Jack”
McConnell
District of Rhode Island

Following a judicial clerkship, Jack McConnell spent his
entire legal career as an advocate for victims of corporate
malfeasance. He practiced consumer protection and
environmental law, heading the Environmental Practice of
Motley Rice LLC and leading historic litigation against the
tobacco industry. McConnell drafted and helped negotiate a
$264 billion settlement that covered 46 states and ushered in
altered marketing practices, funding for victims of tobacco-
related diseases, and reimbursed state governments for health
expenses of tobacco victims.

McConnell’s Senate confirmation vote was a watershed: 11
Republicans joined with Democrats in breaking a Chamber of
Commerce-backed filibuster, reaffirming the standard that
district court nominees with support from both home-state
senators are entitled to a yes-ot-no vote on the Senate floot.




Broadening the Bench: Professional Diversity and Judicial Nominations \\

e Of all 364 circuit and district court nominees included in this report, 17 have significant
experience or specialization representing workers in labor and employment disputes. Five have
experience representing environmental plaintiffs, while 34 have practiced in plaintiff tort or
personal injury litigation.

In the chart below, plaintiff categories are a subset of non-corporate private practice, while in-house
corporate attorneys are a subset of corporate attorneys—all are included in the overall numbers for
the respective larger categories, but are also shown separately to give a more detailed view of
nominees’ backgrounds.

200 Non-Criminal Private Practice Experience
250
200
150
100
50
0 . _ mmm 2 EE O - . .
Corporate  Non-corporate Plaintiff Civil Plaintiff Labor Corporate In- Plaintiff Plaintiff
Rights & Employment House Consumer  Environmental

D. State and Federal Judges

State and federal judiciaries have been a major source of President Obama’s judicial nominees.
These candidates have come from state trial and appellate benches, as well as federal magistrate and
district court judgeships. While less numerous than corporate attorneys, the number of President
Obama’s nominees with judicial experience prior to nomination is slightly higher than those who
have been criminal prosecutors, which makes state and federal judges the second most prevalent
professional background of President Obama’s nominations.

Of President Obama’s judicial nominations:

e 49 (16.3%) district court and 4 (6.3%) circuit court nominees have been federal magistrate judges
prior to nomination, for a total of 14.6% of all nominees.

e 89 (29.7%) district court and 10 (15.6%) circuit court nominees have been state trial judges prior
to nomination, for a total of 27.2% all nominees.

e 24 (8.0%) district court and 7 (10.9%) circuit court nominees have been state appellate judges
prior to nomination, for a total of 8.5% all nominees.

e 22 (34.4%) circuit court nominees were federal district court judges prior to elevation to a
federal appellate court.

10




Broadening the Bench: Professional Diversity and Judicial Nominations

Overall, approximately 46% of President Obama’s district court nominees and 53% of circuit court
nominees have been state or federal judges prior to nomination.

State and Federal Judicial Experience

120
100 +
80 -
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40 -+
20 -~
0 .
State Trial Judges Federal Magistrate Judges State Appellate Judges Federal District Judges
E. Overall Professional Diversity Statistics
Circuit Court Nominee Experience
60
50
40
30
20
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0 | . — | -_
Private | Civil Govt. Fejde'ral Fe<':leral State . Public Legal Aid Public
Practice | Attorney Prosecutor| District |magistrate Judge Academia | Interest Attorney | Defender
Judge Judge Attorney
5] 53 31 24 22 4 17 10 2 3 5
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District Court Nominee Experience

300
250
200
150
100
50
0 . . (| | l
Private Civil Govt. Fe(.jeral . Public Legal Aid Public
. Prosecutor | magistrate |State Judge| Academia Interest
Practice Attorney Attorney | Defender
Judge Attorney
|I 260 110 126 49 97 5 9 7 45
III. Conclusion

Continuing a trend that began after Senate rules reform in November 2013, President Obama’s most

recent nominees suggest that professional diversity remains a high priority. Three of the President’s

nominees since our last update in July 2015 have worked in public or private criminal defense. Seven

others have experience doing plaintiff-side work.

With about 10 months left in office and more than 30 current vacancies without a nominee, there
remains opportunity for President Obama—with the essential cooperation of the Senate—to
continue this trend and set the tone for the next president to further “broaden the bench” with
more professionally diverse judges.
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MESSAGE FROM THE CHAIR

A Smart Court is a Diverse Court

To be successful, the commitment to a comprehensive workforce
diversity program must come from the top — from the judges and
the court administrator.

The benefits to the courts and the larger justice system of recruiting,
training and retaining a diverse workforce are many. A workforce
that reflects the communities the courts serve increases the public’s
trust and confidence in the judicial branch of government and in
the overall justice system. The opportunity to observe persons of
color working in all areas of the court system also provides role
models for young people, graphically demonstrating that career
opportunities in the courts are open to everyone. Developing and
implementing a comprehensive workforce diversity program creates
an educated, culturally competent workforce, reduces unconscious
bias and increases employee morale and job satisfaction. It focuses
on valuing all employees for the unique contributions each brings
to the workforce.

A diverse court is a smart court — one that is more likely to be
innovative, productive and efficient in meeting the challenges facing
the justice system in the twenty-first century because a diverse court
is rich in human resources including a broad range of experience,
background and perspective.

A diverse court is a prudent court — by developing a comprehensive
diversity program of recruitment, training and retention, a court is
far more likely to fully comply with federal and state laws affecting
public employment. The court is also far less likely to face costly
legal claims that it has violated rights protected by federal and state
laws.

Finally, recruiting, training and retaining a diverse workforce is simply
the right thing to do in our multicultural society. As you move forward
in building a diverse court, I encourage you to utilize this handbook
as a resource in whatever way suits your individual court.

Deborah D. Fleck
Chairperson, Workforce Diversity Committee

Washington State Minority and Justice Commission

Judge, Superior Court of Washington for King County
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INTRODUCTION

Diversity is a practical decision
based on the rapidly evolving U.S.
demographics.

Much has been written and said about investing in diversity over
the past decade. However, much remains to be done. Demographic
studies indicate the American workforce will soon be more
heterogeneous by race, ethnicity, gender, age, physical ability,
religion, language and educational background than ever. In 1999,
the United States Department of Labor projected that nonwhites
will represent more than one-third of this nation’s population by
the year 2010 and close to 50 percent of the population by the
year 2050.! Immigration will account for almost two-thirds of the
nation’s population growth and the population of older Americans
is expected to more than double.? The report also indicates that “[o]
ne-quarter of all Americans will be of Hispanic-American origin,”
and “[a]lmost one in ten Americans will be of Asian-American
or Pacific Islander descent. And more women and people with
disabilities will be on the job.”?

The Department further estimates that by the year 2005, the ethnic
minority share of the workforce is likely to reach 28%, up from 18%
in 1980 and 22% in 1990, and projects that the Hispanic-American
population will be the largest group of minorities in the U.S. by
2010.* Moreover, by 2005 white males will make up only 30% of
the American workforce, as compared to the 42.5% of white males
in 1995.5 These startling facts present powerful opportunities for
organizations — large and small — to benefit from a variety of
ideas, creativity and potential contributions inherent in a diverse
workforce. Judges, court administrators and managers need to
understand how this mix will present both opportunities and
challenges to courts across the state as users of Washington's judicial
system and the workforce in general become increasingly diverse.

Today the challenges and potential opportunities posed by employee
diversity in the American workplace are a growing reality. The
court, like most businesses, seeks commitment, innovation and
productivity from its employees to ensure success. Accordingly, the

INTRODUCTION | 1



This guide provides
courts with general
tools and helpful
suggestions to
Increase, manage
and maintain
diversity in the
workplace.

court must create a work environment where an employee’s unique
culture, professional and personal experiences, and skills are drawn
upon to ensure that all employees have an opportunity to contribute
to the mission and objectives of the court. To properly manage
diversity, the impact of personal values, beliefs and actions, group
dynamics, and institutional policies, practices and norms must be
re-evaluated and altered where it is deemed necessary. “BUILDING
A DIVERSE COURT: A Guide to Recruitment and Retention” should
assist the court in accomplishing these tasks.

Under the auspices of the Washington State Minority and Justice
Commission’s Workforce Diversity Sub-Committee, this guide was
assembled to offer judges, court administrators, and managers a
resource tool for recruiting and retaining a diverse workforce within
the framework of existing civil rights laws and in response to an
ever-changing workforce. This guide is intended to assist the court’s
specialists, managers and judges in using available resources to
coordinate, develop and implement effective training and education
programs for court personnel. It is also a guide to help avoid common
problems in planning and implementing diversity recruitment and
retention programs, while maximizing the effectiveness of those
programs. Finally, this guide will assist in planning and designing
diverse recruitment and retention programs in terms of process
and content; finding and working with diversity experts; building
support for and promoting recruitment and retention programs;
and evaluating the success of the programs. Annotated lists of
relevant articles, books, training materials, videotapes and other
useful resources are provided.

This guide is directed to all courts in the State of Washington: those
that have already made a firm commitment to plan and implement
diversity recruitment and retention practices, as well as those that
have yet to develop and carry out these practices.

This guide will answer such questions as:

e What is workforce diversity?

e Why is it important to actively recruit diverse, highly qualified
candidates?

e Why is it critical to implement practices to retain diverse
employees?

2 | INTRODUCTION



e What are the pros and cons of developing and conducting
diversity recruitment and retention programs?

e What type of planning is involved in implementing diversity
recruitment and retention?

e Why is it necessary to conduct training if the court is not
visibly or obviously diverse?

This guide:
e explains why “A Smart Court is a Diverse Court;” This g uide can help

' n r
e provides courts with general tools and helpful suggestions to J Udg es and court .
increase, manage and maintain diversity in the workplace; managers determine

. L . , if the court needs
e explains why it is critical that the judges and senior court . o
managers make a commitment to the concept that the court’s to conduct divers lty
workforce should be diverse before attempting to build such | fraini ng programs.
a workforce;

e will help judges and court managers determine if the court
needs to conduct diversity training programs;

¢ will help a court assess and survey its workforce and includes
a recruitment needs assessment instrument to assist the court
in designing a recruitment program;

e will help the court determine the focus, content and format
of diversity recruitment, training, and retention programs
and help the court decide whether to retain outside experts
in these efforts; and

e provides extensive lists of resources, including books, articles,
videos, websites, catalogs, newspapers, research reports,
federal employment law summaries, colleges and universities,
training materials, consultants and experts.
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WHY IS DIVERSITY

A WORTHWHILE GOAL?

The benefits of diversity include effective
adjustment to changes in culture and
demography, increased productivity based
on diverse team composition, new ideas
and different problem solving approaches,
a wider selection pool, and a multi-
dimensional court image.

Workforce diversity is an integral part of an impartial judicial
system in the United States. Some view diversity as the latest
trend, while others believe it to be a politically correct term for a
politically correct society. However, diversity is much more. Diversity
represents one fundamental way in which the court can view its
environment, while ensuring that it is reflected in its workforce.
This is especially important for a judicial system that seeks the
trust and confidence of the diverse population it serves. It is a
necessary strategy for improving relations with members of the
public and enhancing internal innovation and productivity, while
driving organizational values, capabilities and strategies.

Individuals often confuse the concept of diversity with equal
employment opportunity and affirmative action; however, each
is distinct from the others. Below is a discussion of these three
concepts to help make the necessary distinction in our exploration
to understanding and promoting diversity.

A. EQUAL EMPLOYMENT OPPORTUNITY

Equal employment opportunity (EEO) means that all individuals must
be treated equally by private and public entities in hiring, training
and promotion. Under this concept, each person has the right to
be evaluated as an individual based on merit and qualifications
without discrimination based on stereotypic notions of what
members of minority groups or any other protected class are like.

CHAPTER 1 WHY IS DIVERSITY A WORTHWHILE GOAL?



Classifications protected under federal or state equal employment
laws are those of race, color, sex, national origin, religion, age,
veteran status, disability, and marital status. Some local equal
employment laws also provide protection for sexual orientation.®

1. Federal Government’s Adoption of EEQ

Federal EEO laws and policies date back to June, 1941, when
President Franklin D. Roosevelt used his executive authority to
implement Executive Order 8802 (1941),” which directed that
blacks be accepted into job-training programs in defense plants,
forbade discrimination by defense contractors and established a Fair
Employment Practices Commission (FEPC).® The Order reaffirmed
the policy of the United States against “discrimination in the
employment of workers in defense industries or government because
of race, creed, color, or national origin.”® Though the Order was
technically in effect, President Roosevelt found himself faced
with reluctant congressional committees and World War II. All EEO
efforts were halted and eventually Congress dismantled the FEPC
wartime agency. Similarly, on July 26, 1948, President Harry S.
Truman issued Executive Order 9981 (1948).%° This Order, entitled
“Establishing the President’s Committee on Equality of Treatment
and Opportunity in the Armed Services,” abolished segregation in
the armed forces and ordered full integration of all the services.

On March 6, 1961, President John F. Kennedy issued Executive
Order 10925, declaring “discrimination because of race, creed,
color, or national origin is contrary to the Constitutional principles
and policies of the United States.”** It further stated “it is the
plain and positive obligation of the United States Government to
promote and ensure equal opportunity for all qualified persons,
without regard to race, creed, color, or national origin, employed
or seeking employment with the Federal Government and on
government contracts.”*? To accomplish these objectives, among
others, President Kennedy established the President’s Committee on
Equal Employment Opportunity.” The Committee was authorized to
(1) publish the names of noncomplying contractors and unions; (2)
recommend suits by the Department of Justice against contractors to
compel compliance with contractual obligations not to discriminate;
(3) recommend criminal actions against employers supplying false
compliance reports; (4) terminate the contract of a noncomplying
employer; and (5) forbid contracting agencies to enter into contracts
with contractors guilty of discrimination.™

However, it was not until President Lyndon B. Johnson issued
Executive Order 11246 on September 24, 1965, that equal
employment opportunity became more of a reality.’® This Order made
it the policy of the United States to provide equal opportunity in

5
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federal employment for all qualified persons.?® It further prohibited
discrimination in employment because of race, creed, color, or
national origin, and promoted “the full realization of equal
employment opportunity through a positive, continuing program
in each executive department and agency.”?” According to the
Order, equal opportunity was to apply to “every aspect of Federal
employment policy and practice.”*®

B. STATE GOVERNMENT'S ADOPTION OF EEO

In 1949, the Washington State Legislature adopted legislation “to
prevent and eliminate discrimination in employment against persons
because of race, creed, color or national origin.”* Now codified as
RCW 49.60, the Washington Law Against Discrimination (WLAD) has
been revised over the years to also provide protection for persons
based on gender, disability, marital status, families with children
and age.?

In addition to the WLAD, Governor Daniel J. Evans issued Executive
Order 70-01 on January 30, 1970.#* The Order provided equal
employment opportunity specifically for persons of color, consistent
with RCW 49.60 in the awarding of public contracts.?? According to
the Order, RCW 49.60 “would be contravened by awarding public
contracts to contractors whose practices do not promote equal
employment opportunity.”?

C. AFFIRMATIVE ACTION
1. Background and Implementation

The ideas underlying affirmative action and equal employment
opportunity are similar with respect to hiring, employment and
promotion; however, affirmative action and equal employment
opportunity embody different concepts. Affirmative action goes
further than equal employment opportunity.

Affirmative action requires public entities to seek to overcome
the effects of past discrimination against groups such as women
and minorities, disabled persons and veterans, by making positive
and continuous efforts in recruitment, employment, retention
and promotion. Affirmative action requires organizations to
actively seek to remove any barriers that artificially limit the
professional and personal development of individuals who are
members of a protected class. The key objective of affirmative
action, therefore, is to take “affirmative steps” to increase the
actual numbers of minorities and women in the workplace by
offering consideration above and beyond the act of simply ending
discrimination. These efforts include recruiting, employing and

Affirmative
action —
equality in
fact, not
in theory.
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advancing qualified minorities, women, people with disabilities
and veterans who have historically been excluded from jobs.

a. Federal Affirmative Action

The first federal affirmative action effort occurred by executive
order in the 1960s during the Kennedy Administration. On
March 6, 1961, President John F. Kennedy issued Executive
Order 10925, instructing federal contractors to take
“affirmative action to ensure that applicants are treated
equally without regard to race, color, religion, sex, or national
origin.”?* However, the program did not become widespread
until Congress made racial and sexual discrimination illegal by
adopting the Civil Rights Act of 1964, Title VII, which prohibits
employment discrimination by employers of over 15 employees,
regardless of whether they have government contracts.

On September 24, 1965, President Lyndon B. Johnson issued
Executive Order 11246, requiring all government contractors
and subcontractors to take affirmative action to expand
job opportunities for minorities.?® On October 13, 1967,
President Johnson amended Executive Order 11246 to include
affirmative action for women.? These efforts by Presidents
Kennedy and Johnson were the beginning of many federal
attempts to incorporate the historically disadvantaged into
the workplace.?

In 1970, the Department of Labor, under President Richard
M. Nixon, issued Order No. 42, authorizing flexible goals and
timetables to correct the “underutilization” of minorities by
federal contractors. It was an attempt by the Department of
Labor to hold contractors accountable for instituting affirmative
action practices. One year later, the Order was amended to
include women.? In 1973, the Nixon Administration issued the
“Memorandum-Permissible Goals and Timetables in State and
Local Government Employment Practices.” This memorandum
distinguished between proper goals and timetables and
impermissible quotas. Affirmative action is not quota-based.
Quotas are illegal in the United States. Instead, affirmative
action requires that federal employers and contractors set
flexible goals that are based on the percentage of qualified
minorities and women in the region.

b. State Affirmative Action
Soon after the federal efforts began, Washington State followed

suit by establishing statewide affirmative action. The State’s
programs were modeled on federal laws and, similar to the

7
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federal counterparts, were created by a series of executive
orders. For example, on September 21, 1977, Governor Dixie
Lee Ray signed into law Executive Order 77-10: Affirmative
Action Program for the Disabled and Vietnam-era Veterans.*
Executive Order 77-10 requires that “affirmative action be
taken by all state agencies to employ, advance in employment
and otherwise treat qualified disabled veterans and veterans
of the Vietnam-era without discrimination based upon their
disability or veterans status in all employment practices.”*!

Similarly, on October 15, 1979, Governor Ray issued Executive
Order 79-08: Affirmative Action in State Government.®? The
Order directed that corrective action be taken to improve the
employment profile of state government to reflect its “diverse
society.”® It also affirmed Governor Ray’s “commitment to
attain equal employment opportunities for all, to ensure
freedom from discrimination based upon race, religion, color,
national origin, age, sex, marital status, [disability or veteran
status].”** This Order was affirmed and reaffirmed by several
subsequent governors.>®

c. Affirmative Action in General

Though the primary focus of affirmative action was to integrate
persons of African-American descent into mainstream
America, minorities and women in general were also regarded
as “different” and inherently “deficient” in their ability to
function in and contribute to society. They, too, were thus
excluded from exploring certain privileges widely available to
white men. Therefore, minorities and women became the main
beneficiaries of affirmative action, but not the only individuals
or groups to benefit. Vietnam-era veterans, disabled veterans,
and persons with disabilities also were included.

Prior to the implementation of affirmative action programs,
it was generally accepted in American society that white men
would get the best jobs and the biggest salaries. Minorities,
on the other hand, would take low paying menial work,
and women, if they worked at all, would be limited to a few
low-wage occupations. Theoretically, Title VII was to end
this disparity; but when minorities and women complained
that they continued to face barriers that prevented them
from equal treatment in the workplace, then-President
Lyndon B. Johnson ordered federal contractors to take
“affirmative action not to discriminate” against minorities
and women.*® He sought equality in fact, not in theory.
Nevertheless, these problems and others persisted even
after implementation of affirmative action programs.

CHAPTER 1 WHY IS DIVERSITY A WORTHWHILE GOAL?
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In Washington State, for example, while more than half of
the state’s government employees were women (higher than
their proportion in the labor force) and minority employees
were arguably proportionate, the two fastest-growing
minority groups, Asian-Americans and Hispanic-Americans,
still lagged.?” White men still held the majority of top jobs
as officials and managers, while women dominated only two
job categories: professional and clerical.® White men also
received top pay, which is largely a reflection of the type of
positions they held.*

Once recruited, recipients of affirmative action programs
often discovered there was an innate presumption that they
were not selected because they and their skills were valued,
but because the employer was more concerned with meeting
timetables and objectives. Recipients were often made to feel
that they were expected to adjust their differences in order to
fit into the organization’s culture. This shifted the focus from
changing the environment to promote appreciation of diversity
to altering the identity of the recruit. In essence, there was
less attention to creating an inviting work environment that
included practices to address recruitment and retention of
diverse talents.

2. Its Partial Repeal in the State of Washington

On November 3, 1998, voters in the State of Washington considered
an initiative that would abolish the state’s affirmative action
program.?® Although Initiative 200 was hotly contested, polls
preceding its passage indicated that the controversial initiative was
likely to pass — and it did with approximately 58 percent of the
vote.”? On December 3, 1998, I-200 became law and was enacted
as the Civil Rights Act, RCW 49.60.400.%

Essentially, RCW 49.60.400 bans state and local governments
in Washington from taking affirmative steps to overcome past
discrimination against persons based on race, ethnicity, gender
and national origin.”® Other status categories protected under
state discrimination laws, including age, disability, veteran status
and marital status, were not affected by passage of the initiative.*
Consequently, the ban has had a significant impact upon government
hiring and promotion practices, granting of government contracts
and admissions to public colleges.

Prior to passage of the measure, public employees accounted for
approximately one-tenth of the 2.8 million workers in the state.
Minority and women-owned businesses represented approximately
three (3) percent of the state’s 175,000 registered state government
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contractors.“® When applicants were admitted with race as a factor,
underrepresented minorities such as Native-Americans, African-
Americans and Hispanic-Americans accounted for only three (3)
percent of the University of Washington and Washington State
University attendees.?” These meager numbers and the people they
represent are evidence of an affirmative attempt to level the playing
field. That means no longer exists.

Public institutions, such as Washington courts, are now faced with
a growing challenge.

D. DIVERSITY IS NOT AFFIRMATIVE ACTION OR EQUAL EMPLOYMENT*®

Diversity is different from equal employment opportunity and
affirmative action. The latter two focus on quantitative change with
specific promotional and hiring goals used to correct imbalances
in the makeup of an organization’s workforce from long-term
patterns of employment discrimination. While such programs have
led to changes in the composition of the American workforce, they
have not had an impact upon organizational culture. Hence, many
organizations in compliance with equal employment opportunity
and affirmative action laws continue to use the strategy of employee
assimilation to manage increased diversity.

In contrast, diversity builds on the foundation created by equal
employment opportunity laws and affirmative action efforts to hire
and promote others. Unlike equal employment opportunity and
affirmative action, diversity promotes the concept of differences
and emphasizes qualitative, not quantitative, goals. Moreover,
diversity embraces the cultural differences employees bring with
them into the workplace. Employees are accepted for who they are
and appreciated for the unique perspective they may bring.

The concept of diversity first emerged during the 1980s. The
driving principle behind diversity is that differences do matter
and opportunities lie in the leverage of these differences. Persons
advocating diversity frequently analogize the concept to a beautiful
tapestry of textures and colors. It is this broader recognition and
appreciation of differences that encourage organizations to develop
and advance minority and female talent. By appreciating a diverse
employee’s unique experience and overall background, employers
encourage a welcoming environment, which has been proven to
offset attrition and enhance recruitment. Diversity also embraces
and values every individual's contribution to and perception of
the organization.

Based upon demonstrated results, diversity has been proven in
a business setting to show that differences create competitive

Diversity is any
collective mixture
characterized by
similarities — ties
that bind — and
differences that
distinguish.
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What is Diversity?

“The condition of
being different”

“Variety”
“Multiformity”

advantage, drive organizational values, enhance organizational
capabilities and improve capacities. These demonstrated benefits
can be translated into a court’s system through case management,
court operations, and responsiveness to court users. And because
the focus of diversity is recognition and promotion of differences,
it goes beyond race and gender to include sexual orientation, age,
religion, work styles, and so forth. By focusing on the quality of
the work environment and improved utilization of skills of all
employees, diversity moves far beyond affirmative action and equal
employment opportunity.

E. DEFINING DIVERSITY

In the truest sense of the word, all three definitions of diversity,
the condition of being different, variety and multiformity, are the
ideal the court should strive to achieve. However, diversity may
be defined as narrowly or broadly as the court desires. Narrow
definitions tend to focus on visible characteristics, such as gender,
age, race, ethnicity and disability. Many criticize this approach as
exclusive and too closely akin to affirmative action. Moreover, some
perceive that the narrow approach may engender resistance from
white males (otherwise recognized as “white male backlash”) and
may hinder long-term cultural changes that focus on using the best
talents of everyone, which they argue is the primary objective of
diversity. As a result, the trend among most employers leans toward
defining their workplace diversity in a broad manner. As articulated
by the Society for Human Resource Management:

A broad definition of diversity ranges from personality
and work style to all of the visible dimensions of diversity,
to secondary influences such as religion, socioeconomic
and educatio